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Stop Syar Expansion, Julia Winiarski, Steve Booth, Sandra Booth, Kathy Felch, Richard S. Blair,
Susanne von Rosenberg and David Lopez (collectively ?Appellants") appeal the October 21,
2015 certification of the EIR associated with Syar Industries, Inc.'s application to expand its
mining operation. Appellants join in the appeal of the pernnit filed on behalf of Skyline Park
Citizens Association and related individuals.

The general issues raised below and the examples related to each one of these areas is not an
exhaustive and complete list of specific concerns. Given the size of the document, the process
by which revisions were made over a period of approximately 6.5 years, it is impossible to
enumerate all the flaws, inconsistencies, deficiencies, and other issues associated with this

document within the time period required by the Napa County appeal procedure. Appellants
intend to rely on the entire record of this permit and its supporting environmental impact report
and reserve the right to introduce documents from that record at hearing on this appeal.
Appellants join in the grounds of appeal filed and to be filed by other appellants, Skyline Park
Citizens Association, et al.

Appellants request that the Board of Supervisors conduct a de novo review of the Planning
Cornmission' s certification of the EIR and the approval of the surface mining permit and related
issues due to the loss of the record of the Planning Commission' s meeting at which the
certification of the EIR was approved. As the approval of the permit and the EIR certification
are inextricably intertwined, both actions must be reviewed de novo.

Appellants request that the Board of Supervisors (l) vacate the Planning Commission's approval
of Resolution 2015 -

granting permit
alternatively, refuse to approve Resolution 2015 -

to Syar Industries, Inc., (2)
and Permit No.

granted to Syar Industries, Inc. at the Planning Comrnission' s meeting on November 18, 2015.
Appellants further request that no work be conducted as authorized by Resolution 2015unless and until there is final resolution of the issues presented by Appellants by way of Board of
Supervisors' action or litigation.
GROUNDS OF APPEAL OF PERMIT
I.

INADEQUATE CEQA RF,VIEW

The enviromnental impacts of the project's permit have been inadequately analyzed and
mitigated as described in Exhibit 1, the appeals of Stop Syar Expansion and Skyline Park
Citizens Association (collectively ?EIR appeal?) to be heard concurrently with the instant
appeal. The attached appeals are incorporated by reference as if set forth fully herein.
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II. INCOMPLETE DESCRIPTION OF PROJECT HISTORY

Resolution approving permit omits the date upon which the project application was
complete. CEQA Guideline 15102 requires determination by the County within 30 days
whether an EIR will be required and, if so , has 45 days from that decision to execute a
consultantcontract. CEQAGuidelinel5108requirescompletionofEIRwithinone
year after by the County (as lead agency) that the pro3ect application was accepted and
certified as complete. The date of this acceptance and certification is not included in the
Resolution.

III. UNREASONABLE DELAY IN COMPLETING EIR SHOULD HAVE RESULTED IN
DENIAL OF PROJECT APPLICATION.

The completion of the draft EIR was delayed by the County, the Applicant (Syar) or both,
from March 2009 to September 6, 2013, a period of at least 4.5 years, well beyond the
maximum one year period allowed by CEQA Guideline 15108 and the six month (180
days) period allowed Napa County Code 16.l2.350. The County violated both periods of
limitation. The EIR was based on stale data by the time the Draft Environmental Impact
Report was released in September 2013. The County as Lead Agency has made the EIR
process confusing and incomprehensible. The data for the study years 2004-2008 used in
the EIR has been continuously altered and commingled with data from later years making
the EIR unusable as a document of record. The context for the data was and is constantly
changing so the continuity of understanding has been lost. The County's mishandling of
the EIR process has made it impossible for govermnental decision makers and the public
to develop a coherent understanding of the enviromnental impacts of the pro5ect. (See
Measure Z, Napa County Ordinance 05-01 discussion infra). The permit should not have
been approved based on the extraordinary delay in preparation of the Draft EIR.
IV. THE PUBLIC PREJUDICED BY DELAY.

The public has been prejudiced by the County's failure to adhere to and enforce its own
ordinances. The County's failure to follow Napa County Code 16.12.350 has resulted in
a de facto extension of County Permit Nos. UP-128182, UP-273 74 and County
Agreement 2225 (collectively "original Syar permit?) by the period between March 2008
(date of application for Syar expansion perrnit) and date of approval of permit (November
18, 2015), a period of at least seven and a half years. Alternatively, the County allowed
the Syar quarry to operate beyond the original Syar permit without a permit at all,
resulting in multi-year period of ?no pertnit? operation and now supercedes the original
but expired permit with the instant permit.
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V.

THE HEALTH, SAFETY AND GENERAL WELFARE OF THE COMMUNITY NOT
CONSIDERED.

In approving the permit, the Planning Cornmission failed to consider the health, safety
and general welfare of the cormnunity as required by Napa County Code 16. 12.350.
VI.

SUBSTANTIAL EVIDENCE TO SUPPORT THE FINDINGS HAS BEEN
WITHHELD FROM THE PUBLIC.

The Resolution adopts the County and Syar Industries' assertion that the project is
necessary as there is little reserve of material in the originally permitted area. Evidence
of the reserves available was requested by Appellant Steven Booth pursuant to the
California Public Records Act. Production was refused by the County on the grounds
that the information is proprietary and thus witMeld this critical information from the
decisionmakers and the public. Despite the County's assertion in the context of the
Public Records Act, the record of the case contains calculations of existing reserves that
was prepared by Syar Industries, submitted to the County and the County staff used that
document in connection with consideration of this project. Attached as Exhibit 2 is the
document setting out Syar Industries' existing reserves calculations. Syar's calculation is
based on mining down to zero feet above mean sea level as originally proposed.
Recalculation of the reserves based on revision to a mining depth of no greater than 50
feet above mean sea level was conducted by Appellant Steven Booth and submitted to the
County as part of the record of this case. Booth's conversion is attached as Exhibit 3.

Given that the record contains Syar' s reserve calculations, that the County produced such
record to Appellants without objection and that county staff used the record in its own
calculation and consideration of the Project renders the County's withholding reserve
information from the public unconscionable and unsupportable.
VII. INADEQUATE PUBLIC COMMENT PERIOD FOR AJ'PROVED PROJECT
ALTERNATIVE

CEQA requires a public comment period of minimum of 30 days. The County proposed
the approved project alternative at its October 21, 2015 Planning Cornmission meeting
then closed public comment. Notice of this hearing was less than that required by
CEQA.

VIII. APPROVAL OF PERMIT AND SUPPORTING EIR VIOLATED MEASURE Z (Napa
County Ordinance 05-01 ).
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Planning Cormnission' s approval of the permit and its supporting EIR did not comply
with the precepts of Measure Z (Napa County Ordinance 05-01) so as to understand the
direct and indirect effects of the project on Napa County residents before voting to
approve the project.
IX. PERMIT APPROVAL DOES NOT COMPLY WITH SMARA.

SMARA requires, inter aha, that a reclamation plan contain a description of the manner
in which contaminants will be controlled. See Public Resources Code section 2772.

There is no evidence in the record of a description of how contaminants will be
controlled. No environmental impact review of the impacts of reclamation has been
done.

X. FATAL ERRORS IN RESOLUTION APPROVING PERMIT.
1.

The Syar EIR presented by the Lead Agency to the Planning Cornmission was
fundamentally flawed, inadequate, and insufficient as a document of record due to
the omission of essential empirical data, that does exist, the inclusion of which is

required by the CEQA in order for the Lead Agency to fulfill its two primary
responsibilities: 1 ). It is required to make an objective, good-faith attempt at full
disclosure of information pertaining to potential adverse enviromnental effects.
2). It is required to willingly release this information to allow governmental
decisionmakers and the public the opportunity to independently review the
empirical data and in so doing allow objective, informed decisionmaking.
Unfortunately, the Planning Commission ratified the FEIR (Oct. 2015) deprived
of essential (omitted) empirical data. Therefore, consequently, all of the
determinative Findings, associated with impacts and mitigation measures,
presented to the Planning Comrnission by the Lead Agency are indeterminative,
flawed, and invalid. The Syar EIR is too flawed to be usable and must be rewritten and re-circulated.

2. The Resolution approved by the Planning Commission contains a table of
contents of findings associated with a selection of impacts and mitigation
measures. As with other documents related to the pro3ect, where information is
inconsistent, terminology is used in inconsistent ways, and labels are used in an
inconsistent manner, the omission here in the Table of Contents of items F

(Hydrology and Water Quality), G (Noise and Vibration), H (Recreation), I
(Transportation), and J (Greenhouse Gases) contributes to confusion and
difficulty in using the documents provided. Although the actual items related to
the impacts and mitigation measures of these items are included in the document

ATTACHMENT TO APPEAL OF PERMIT - NAPA SYAR QUARRY
December 4, 2015
Page5of20

itself, their omission here in the Table of Contents exemplify the overall lack of
comprehensibility and transparency of the documentation associated with this
project. CEQA requires a comprehensible document of record for the pro5ect and
the residents of Napa County require a comprehensible permit on a project of
such magnitude and duration affecting the population for decades into the future.
With regards to the Conservation Element, the proposed expansion into AWOS
land has not been demonstrated to be consistent with the General Plan because

local need has not been empirically and impartially established. ?Prudent
management of the County's mineral resources for current and future
generations? requires the conservation of a limited and non-renewable resource.
In the EIR, the document of record for this project, it was shown that the majority
of aggregate produced was being tmcked out of County. Although requested, the
information was inappropriately deemed "proprietary? and was not released for
public review.

3. The No Project (No Expansion) Alternative

Until the fundamental empirical data presently omitted from the Syar EIR by the
Lead Agency is released for review and verification, the No Project Alternative is
the only Alternative presently available for consideration with the addition of
RAP processing equipment to guarantee the existing mining operations will be
subject to a new permit term limit and the requirements of new, thorough
environmental review and compliance to bring Syar Napa Quarry' s deficient
mining equipment and practices, upgrades long deferred, up to date.
The statement, ?The No Project Alternative would not achieve the objectives of
SMP No. 00337-SPM, including providing a long term local, reliable, and
consistent source of aggregate and aggregate-related materials to customers in the
Napa region due to limited volume of high quality aggregate located within the
current analyzed mining footprint.? This statement exhibits, precisely, the kind of
systematic, recurrent, fundamental flaw mnning throughout the Syar EIR. There
is no ?current analyzed mining footprint?. There is no empirical data or analysis
anywhere in the Syar EIR pertaining to the volume or tonnage of ?high quality
aggregate located within? the current permitted mining footprint. With a
California Public Record Act Request, Stop Syar Expansion has attempted to
obtain this empirical data to verify this oft-repeated subjective, unproved claim.
To make unverifiable claims is impermissible and corrupts the EIR process and
violates the CEQA. For the EIR to be a sufficient and valid document of record
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and to fulfill the intent and purpose of the EIR process, the decisionmakers and
the public cannot and must not just take the applicant's and the Lead Agency' s
?word for it?. Empirical (factual), verifiable proof is requisite before decisionmaking takes place.
Syar Napa Quarry already produces more product than is needed to meet the
demand of the Napa Region market. The Quarry does not need to increase

production for the Napa Region. Any increased production will be shipped out of
the Napa Region resulting in longer tmck trip distances, increased GHGs and
diesel emissions, increased road wear, increased traffic congestion, more rapid
decrease in our County's mineral resources, increased exposure to toxic emissions
by the local community, while externalizing the economic and environmental
costs on the Napa region.

4.

No justification for permit approval when weighed against public welfare and
safety.

Mining of the Pasini Parcel is discretionary, something Syar wants to do. No
empirical proof has been provided in the Syar EIR to justify expansion into the
Pasini Parcel. Syar Napa Quarry does not produce concrete and does not need to
produce aggregate for Portland cement concrete. Our local concrete supplier,
Shamrock, does not buy sand or aggregate from Syar. In view of Syar's own
reserve calculations, with better management and efficiency, the existing
permitted Quarry property has enough reserves to easily supply the Napa Region
for the next 35 years or more. See Exhibits 2 and 3.
s.

Perrnit approval rejected the environmentally superior alternative.
The No Project Alternative with the addition of RAP processing equipment would
be the Environrnentally Superior Alternative because it would incorporate and
capture all of the mitigations, operational changes (upgrades), equipment
upgrades, environmental compliance upgrades. It would protect the Pasini Parcel
from mining for the next 35 years and perhaps forever. It would give Syar Napa
Quarry the incentive to actually produce predominantly for the Napa Region to
preserve our County's mineral resources and reduce harmful environmental

effects. It will prevent the Quarry from encroaching fiuther onto Skyline
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Wilderness Park's land use rights. With recycling of RC, RCA, and RAP, less VA
will be required, extending the Quarry's MRMR.
XI.

The Findings for Approval of Surface Mining Permit fail to comply with the
requirements of Napa County Code Chapter 16.12. for issuance of surface mining permit,
are in error, inadequate and incomplete.
A.

Plans and reports submitted with the application do not adequately describe the
proposed operation. Inadequate and shifting description of project and its
environmental impacts. Baseline production, reserves, greenhouse gas emissions,
tmck trips, groundwater usage are inaccurately, inadequately and incompletely
described. For example, the map attached as Exhibit 4 depicts an off-site
groundwater well to which Syar has access but was never disclosed or analyzed.
Nor does the pernnit resolution require any monitoring or other condition related
to this off-site well. Exhibit s, a page from the 1973 EIR conducted for the
original permit shows groundwater at that time far exceeding that estimated today
-1120. 14 acre feet per year historically vs. 140.6 acre feet per year. There is no
accurate estimate of groundwater use either in the EIR or in the permit approval
such that the project's groundwater use may imperil surrounding properties'
dependence on groundwater. See EIR appeal (Exhibit l).

B.

Project does not comply with NCC 16.12.360.

1. Project cannot comply with NCC 16.1 2.360(A) which requires a finding that
the application is complete and the plans and reports submitted adequately
describe the proposed operation.
An essential element of the application, the MRP, was revised and reissued

following the close of the public comment period making it impossible for
the public to assess whether this finding can in fact be made. In addition, it
is unlikely that the decision makers had adequate time to review the revisions
and fully understand their implications prior to granting approval of the
permit a mere 9 calendars days after the revised MRP was issued, and never
considered by the Planning Commission in its certification of the EIR
nineteen days earlier.
Furthermore, the Conditions of Approval fail to distinguish between
excavation and sales (i.e., the tonnage mined is typically considerably greater
than the salable tonnage). "Excavation? is not defined in the Conditions of
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While the DOC reviewed the Draft Surface Mining Perrnit and related
documents in 2012; there have been extensive project changes as well as
substantial new information, including information provided by the public on
the inadequacies of the EIR (foundational data, impact analysis, mitigation
measures, etc.) since 2012. Therefore, DOC review cannot be considered
adequate or complete.
6.

Findings cannot be made that satisfy NCC 16.1 2.350(F) consistency with
the general plan, specific plan and zoning of the project site. See EIR
appeal (Exhibit l).

7.

Findings cannot be made regarding reclamation (NCC 16.1 2.350(G))
The Conditions of Approval are based on the 2012 MRP, while a 2015 MRP
was issued November 9, 2015 as part of the documentation for the
November 18, 2015 Planning Commission agenda item for the Syar permit.
This presents an inherent conflict, as the COA should be based on the
? MRP, and the current MRP has not be adequately reviewed under
CEQA, nor was there enough time for decision makers to be fiilly informed
about the revised document.

8. Findings cannot be made regarding impacts of reclamation
(NCC 16.12.350(H).
The impacts of reclamation have not been addressed in the EIR, therefore it
is impossible to determine whether reclamation would result in a detriment
to the public health, safety or general welfare.
9. Findings cannot be made about the timing for reclamation (NCC
16.12.350(I).
As stated in testimony at the October 21, 2015 Planning Commission

hearing, the 2012 MRP completely fails to address this requirement.
Because the COA references only the 2012 MRP, this finding cannot be
made. The 2015 MRP was published by Syar after the close of the public
comment period and after the Planning Commission certified the EIR. The
Planning Comrnission had inadequate time (9 days) to read and understand
the 2015 MRP to be able to make the required findings.

10. Findings cannot be made that there is sufficient financial surety for the cost
of reclamation as required by NCC 16.l3.350(J).
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Approval. Because excavation cannot be tracked as readily as sales, the
Conditions of Approval are too vague to provide clear accounting and
reporting of all mining activities by Syar and/or enforcement by the County
or other regulatory agency. Provisions are required to ensure that all mining
activities, are accounted for whether directly yielding salable product or not.
2. Project is not supported by adequate environmental documents that comply
with CEQA and cannot satisfy the finding required by NCC 16.12.363(B).
Foundational information is flawed, has been omitted, has been

misrepresented, and has been purposely obstmcted from public review. The
EIR is inadequate and insufficient as a document of record. See EIR appeal
(Exhibit l).

3. Inadequate mitigation measures do not satisfy requirements of NCC
16.12.360.

As amply demonstrated in the appeal of the certification of the EIR (Exhibit
l), the mitigation measures are inadequate to address all of the impacts
identified. Furthermore, the flawed EIR makes it impossible to accurately
ascertain the magnitude of potential impacts for multiple resource areas,
which means that it is impossible to determine whether mitigation is
adequate. Please also note specifically that the appeal on the certification of
the EIR indicates that the impacts of reclamation have not been addressed in
the EIR.

4. No demonstration, as required by NCC 16.l2.360, is provided that ?the
proposed operation will be conducted in compliance with SMARA, State
Board Regulations including but not limited to Sections 2502, 3503 and 3703713 of Title 14 of the California Code of Regulations and this chapter.?
Given the recent reissuance of the MRP, it is impossible to determine
whether this requirement has been met. A 9-day period is not adequate for
review of a revised MRP, and certainly is not adequate to determine to what
degree the revisions would or would not enable the applicant to comply with
the requirements of the Surface Mining and Reclamation Act and applicable
Napa County requirements.

s. Findings fail to demonstrate adequate or complete review by the Department
of Conservation as required by 16.12.350(E).
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Appellant Susanne von Rosenberg has repeatedly requested detailed
information on the financial assurance calculations, but no such information has
been provided. Instead, County staff simply state that (1) the existing amount
of financial assurance is adequate to reclaim the quarry from its current
condition; and (2) that the financial assurance would be modified in response to
future mining. The finding made for this item states, in part, ?Because the
proposed Mining and Reclamation Plan employs similar reclamation techniques
to the current reclamation plan, the estimated cost of reclamation and associated
financial assurance reasonably estimate the cost of reclamation based on current
conditions. The Surety Bond demonstrates that the operator/perrnittee is able to
sufficiently complete quarry reclamation.

It is a complete fallacy to assume that because the current bond is adequate to
reclaim the quarry based on its current footprint and because similar techniques
will be used, that reclaiming more than twice the existing footprint is therefore
reasonably approximated by the existing estimate/bond.

The findings for this item fiuther state that it is acceptable to have an
estimate/bond that only addresses the current quarry footprint because:
?Furthermore, the annual update of the reclamation financial assurance cost
estimate and of the financial assurance mechanism required pursuant to
SMARA and NCC Section 16.12.415 will ensure that the estimated cost of

reclamation and associated financial assurance is continually adequate to ensure
that site can be reclaimed in accordance with the Mining and Reclamation
Plan...?

The required update is intended to ensure that changes in reclamation
requirements, environmental protection measures, and related changes in the

regulatory and technical climate over time are captured in the financial surety.
It is NOT intended to allow the County to avoid making a reasonable estimate of
the cost of reclamation for the entire Project and ensuring that the Project
proponent is in fact capable of handling these costs and is providing financial
surety commensurate with the entire scope of the proposed Project. It may be
permissible to remove portions of the quarry from the financial assurance
requirements as they are reclaimed, but it is both incorrect and irresponsible to
approve a Project when it has not been established with any degree of
confidence whatsoever that reclmnation can in fact be accomplished by the
Project proponent or by the County relying on financial surety provided by the
Project proponent. This finding cannot be made.
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11. Finding cannot be made that Syar has an adequate public liability policy in
force. (NCC 16.12.350(K)).

The findings state: ?Syar has a public liability policy (i.e. commercial general
liability policy) through Insurance Brokers of California Inc., which is in full force

and effect for the mining operation. The policy has a minimum coverage in the
amount of $2,000,000 for each occurrence and twice the amount ($4 million) for
the general aggregate, and an umbrella coverage of $5 million. Generally the
County considers a minimum limit of $2 million as adequate.?
It is ludicrous to assume that because the County usually considers a minimum
limit of $2 million liability insurance adequate that a level not much higher than
that would be adequate for a large quarry with a track record of enviromnental
compliance problems. Furthermore, because the cost of reclamation has not been
adequately evaluated, and any effort to date to provide such an estimate are not
based on the 2015 MRP, this finding cannot be made. Finally, Syar Industry' s
exposure is high given the quarry's fugitive crystalline silica dust in very close
proximity to schools, an existing high density residential neighborhood, a
cornrnunity college, and soon-to-be-constmcted Napa Pipe development and
adjacent to a large state hospital and soon-to-be-constructed County jail. The
level of coverage is woefully inadequate to satisfy judgments obtained for damage
to persons and property values in the path of the dust.

XII. Recirculation.

The Project and its EIR were a moving target throughout the approximate 6.5
year period of its pendency such that the record is vast, confusing and
contradictory. The FEIR was published in August 2014 and it, along with the
Project, changed from that time through November 2015. No final document
was compiled. The Final Mining and Reclamation Plan, for example, was not
authored until November 9, 2015, after the close of the public comment period
and after the Planning Commission's certification of the EIR. See Exhibit 6 November 9, 2015 Final Mining and Reclamation Plan.

The Syar EIR must be rewritten and recirculated. Significant new information
has become available exposing foundational flaws in the Syar EIR. The Lead
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Agency has ignored and dismissed this new information due to confirmation bias

and disregard to the integrity of the EIR process and in violation of the CEQA.
Also, empirical data claimed to be proprietary by the County Counsel's office has
been wrongfully withheld. The County did not produce essential data that exists
necessary to correct foundational flaws in the Syar EIR. As a result, the

withholding of this information left the Planning Commission ignorant of
essential empirical (factual) data and they made uninfortned, invalid decisions. In

addition, SSE has presented information to prove all of the Air Quality and Health
Risk Assessment calculations are flawed and must be recalculated correctly; the
calculations used in the Syar EIR understate emissions and overstate mitigations.
See Exhibit 1.

XIII. Permit approval inconsistent with General Plan.

A. The County has not adopted a Climate Action Plan as required by the
General Plan. Any finding that the permit is consistent with the General Plan is
flawed as this essential element has not been written let alone adopted by the
Board of Supervisors. There is no criteria against which the project can be
measured as to greenhouse gas emissions and other enviromnental concerns to

determine its adequacy. Without a completed Climate Action Plan (CAP), it is
impossible to evaluate how this project relates to the larger goal of reducing
emissions to a 1990 level by the year 2020.

The County of Napa has previously been enjoined from issuing permit approvals
on the grounds that it had not completed of General Plan elements. See January s,
1983 order, Taddei, et al. v. County of Napa, and Board of Supervisors of the
County of Napa, State of California, Napa County Superior Court No. 43600. See
Exhibit 7. Appellants reserve the right to introduce evidence from the Taddei
case at hearing on this appeal as the County and all parties have or have access to
the record of that case in their own files and/or from the records of the Napa
County Superior Court all of which may be officially noticed. The County repeats
the same error here and cannot proceed with consideration of the permit until
there is an adopted Climate Action Plan as part of the General Plan.

B. The project that is analyzed for General Plan consistency is not the pro3ect
that was approved. The Resolution approving the permit relies on the ?Reduced
Production and Reduced Footprint (Hybrid) Alternative. This alternative was not
approved by the Planning Commission at the November 18 meeting, nor is it the
alternative named in the Resolution, which is "Syar Modified Project Plus Area
C.? Since consistency with the GP is required for the permit, the permit cannot be
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granted because the plan analyzed by the County is not the plan that was
approved. Given that, more detailed analysis of the flaws of the analysis would be
superfluous, but it must be said that the evaluation of consistency with the
General Plan' s AG/LU policies does not start with the primary policies of the
element - the definition of agriculture - nor does it address the expansion of
mining activities into AWOS-zoned land. This expansion is not consistent with
other policies, among them AG/LU policies 1-7, 12, and 15.5.
In addition, the County Mineral Resource Overlay does not include the Pasini
Parcel which is part of the project approved by the Planning Commission..
AG/LU-9 states that with regard to the farrnland, the State's definitions and
terminologies are not always the most relevant to Napa County, and that the
County shall avoid converting farmland where feasible. The Pasini Parcel is
covered by the State's mineral resource designation of Sector H. The State's
designation of mineral resources and its priorities may not be the most relevant to
Napa County, where according to AG/LU-1, ?Agriculture and related activities
are the primary land uses in Napa County."

AG/LU-2: "Agriculture? is defined as the raising of crops, trees, and livestock;
the production and processing of agricultural products; and related marketing,
sales and other accessory uses, none of which are part of the project the Planning
Cormnission approved.
XIV. Record of Proceedings
A.

Description of the ?Record of Proceedings? Inadequate.

Description of Record of Proceedings indudes but is not limited to specified
documents. This open-ended description allows the wholesale unilateral change to
the record of these proceedings without the knowledge or agreement of
Appellants. Such a fungible record for purposes of this appeal, litigation and
matters that will arise in the future is unfair to all parties, especially Appellants
who are required to pay for the record on appeal. (RESOLUTION, p. 69).
B. Record of Proceedings does not comply with Public Resources Code
21167.6(e)(10).

?Record of Proceedings" excludes certain County of Napa (lead agency) internal
communications about the project. PRC 211 67.6(e) requires inclusion of all
internal agency communications, including staff notes and memoranda related to
the project or to compliance with CEQA. (RESOLUTION, p. 69: ?4. All non-
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draft and/or non-confidential reports and memoranda prepared by the County and
consultants related to the EIR, its analysis and findings.")
C. Record of Proceedings Violates Public Resources Code 21167.6(e)(4).
1. "Record of Proceedings? excludes public cormnent on DEIR.
PRC 211 67.6(e)(4) requires inclusion of any transcript or minutes of the

proceedings at which the decisiomnaking body of the respondent public
agency heard testimony on, or considered any environmental dociunent
on, the project, and any transcript.
See RESOLUTION, p. 69:
*

Section 11 (A)(2): ?The Draft EIR, the Final EIR and the

appendices and technical reports cited in and/or relied upon in
preparing the Draft and Final EIRs?;
*

*

Section 11 (A)(7): "Minutes and transcripts of the discussions
regarding the Syar Project SMP No. PO8-00337-SMP and/or
Pro5ect components at public hearings or scoping meetings held by
the PBES Department and/or the Planning Commission.?
Section 11 (A)( 11): ?All documentary and oral evidence received
at public hearings or submitted to the County during the comments
periods relating to the Final EIR and the Syar Project SMP No.
PO9-00337-SMP.

D. RecordoftheOctober21,2015PlanningCommissionhearingontheEIR
certification not available per County staff due to County's alleged software
glitch. Documentary evidence and oral testimony and presentations of the
October 21, 2015 Planning Commission proceeding not available to Appellants
requiring de novo review by Board of Supervisors. Additionally, the Planning
Commissioners discussed pro5ec{ alternatives and the project description was
altered at that meeting to include a new alternative - "Syar Modified Project Plus
Area C" which was ultimately the approved project. Ad hoc modifications to the
project were made with no existing record of the discussion. It was clear from the
questions, statements and demeanor of several Planning Cornmissioners that they
did not understand the project alternatives and the ad hoc modifications thereto

yet voted to approve the project. Two Commissioners read prepared statements
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articulating their reasons for approving the project although the project
description had changed during the meeting.
The Record of Proceedings is incomplete in that it omits minutes for the August
12, 2015 special meeting of the Planning Commission and the November 18,
2015 Plamiing Commission meetings.
XV.

The findings incorrectly state that no new significant information has become available
since the DEIR was published. In fact, there is new information (or information that
was not adequately disclosed in the DEIR) that has been brought to the County' s
attention, but has simply been ignored by the County. This information includes:

l ) The undisclosed significant impact from night-time noise (an increase of more than s
dBA over ambient conditions

2) The undisclosed (and unanalyzed) loss of groundwater to seepage, increased sand
washing, and larger sedimentation/evaporation ponds
3) The confusion over production tonnage (which could be read either as excavation or
sales volume), excavation tonnage, and sales tonnage

4) A complete lack of analysis of the impacts of reclamation, including the extensive
earthmoving included in the 2012 MRP (the MRP was provided to the public AFTER
the DEIR was published, although it was available prior to the issuance of the DEIR)
5) Updated modeling which indicates that Syar is currently in violation of California and
federal PM 10 atnbient air emissions standards.

6) Basic groundwater use calculations associated with the requirement (and alleged
current practice) of watering unpaved areas and stockpiles twice per day which
indicate that groundwater use required is far in excess of what is available as stated in

the DEIR, and that the mitigation measure/best management practice of watering
unpaved areas twice per day could not be and was not in fact implemented, and
7) Other infeasible mitigation measures (including the mitigation measure designed to
avoid mining into areas below groundwater).
As indicated in the listing above, the EIR therefore suffers from a failure to disclose

significant impacts, reliance on infeasible mitigation measures, failure to analyze
potentially significant impacts, and failure to address important new information. All of
these factor individually would be enough to trigger the need to recirculate the DEIR; the
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fact that ALL four factors exist means that recirculation is unavoidable under CEQA, and
the County's refiisal to do so is inexplicable.
xvt.

The Conditions of Approval (COA) are flawed because they are based on
flawed/inadequate mitigation measures. In addition, the following are examples of other
issues with the COA. Again, due to the time allowed to file the appeal, an exhaustive list
of the flaws in the COA cannot be provided at this time.
1.

Condition of Approval ("COA?) 1(A):

There is no effective date of the beginning of the permit period from which to
calculate the 35 year period. Inconsistent definitions of ?effective date?: renders
effective date of permit unknown. [COA 12 - DEFINITIONS, p. 48: "Effective
Date of this Permit? shall mean the later of the date of approval or resolution of
appeal and/or litigation.?; RESOLUTION, SECTION 16, p. 70: ?This Resolution
shall take effect immediately upon its adoption.?]
2.

COA - SCOPE 1 (A)(3): Incorrectly relies on 2012 Mining and Reclamation Plan
(?MRP?) instead of adopted 2015 MRP. 2015 MRP issued after certification of
EIR and close of public comment period. EIR and Planning Cornmission failed to
consider 2015 MRP. Neither the resolution approving the permit, nor the
conditions of approval contain a map clearly showing the entire area that is
allowed to be mined. Absent a frill legal description of the area pemiitted to be
mined, future legal disputes over the boundaries of the permitted mining activities
are inevitable. This lack of a clear definition of the approved quarry footprint
perpetuates the confusion contained in the CEQA and related documentation
regarding the actual property being reviewed.

3.

COA -SCOPE 1 (A)(4): There is no environmental basis for approving a
maximum depth of 50 MSL for quarrying activities. Allowing mining to depths
below the anticipated groundwater table is completely incompatible with the
stated intention of the County and Syar to prevent groundwater losses from
seepage/cutting into the aquifer (as proposed in mitigation measures in the EIR).

4.

COA - SCOPE 1 (A)(6): The success criteria in the 2012 MRP are too low to

provide adequate visual screening as contemplated by this condition.
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s.

COA - SCOPE 1 (A)(9): Adopts without evidence in the record that (1) there are
55 employees in the Quarry and sets a limit of ?approximately 75 employees?
which is unenforceably vague.

6.

COA - SCOPE 1 (B): requires adherence to the 2012 MRP instead of 2015 MRP
adopted by Planning Cornmission. 2015 MRP issued after certification of EIR

and close of public comment period. EIR and Planning Cornrnission failed to
consider 2015 MRP.

7.

COA - PROJECT SPECIFIC CONDITIONS, ITEM N: requires replacement of
oak woodlands at a ratio of 2:1, but a tree count was not included in the EIR or in

the Conditions of Approval from which the number of replacement trees can be
determined.

8. COA - PROJECT SPECIFIC CONDITIONS, ITEM O: does not address
inadvertent removal of trees.

9.

COA - C : Whether the 2015 MRP is supposed to address this condition is
uncertain, or whether yet another revision of the MRP will be
prepared. Regardless, the reliance of the COA on the 2012 MRP when a 2015

MRP is available is inappropriate, as is the very short duration that the public had
to review the 2015 MRP prior to the approval of the pernnit. Furthermore, the
Planning Comrnission's deternnination at the October 21, 2015 meeting (record
allegedly lost) to close the public comment period, and instructing the public that
no further comment would be permitted, along with the short review period,
prevented the public from adequately reviewing the 2015 MRP, and shortcircuited the intent of the public review process.

XVII. MITIGATION MEASURES INADEQUATE.
A.

Mitigation measures are inadequate to address environmental effects of project.
See EIR Appeal, Exhibit 1.

B. Mitigation Measure 4.3-2a: Reduce NOX: No increase above the baseline must be

allowed. There is no reason to allow an increase above the baseline. Syar Napa
Quarry has, irresponsibly, deferred upgrading its offiroad vehicle engines. Syar
has been socially negligent and out of date in this regard for over 20 years. Both
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San Rafael Quarry and Bodean Mark West Quarry showed social responsibility
and voluntarily upgraded all of their offroad vehicle engines to Tier 3 or better
before applying for their new mining permit. It is long past due for the County to
require Syar Napa Quarry to bring its vehicle engines up to current standards.
This measure alone would eliminate any potential increase in the Quarry's NOX
emissions. It a social obscenity and disgrace for the County to enable Syar to
continue using Tier O and Tier 1 engines with the way these mitigation measures
are currently written. These engines must be retired irmnediately. The Tier 2
engines must be retired within one year.
C.

Air Quality (Mitigation Measure M): Mitigation measure 1 is inadequate and
unenforceable. The phrase, "... as necessary to minimize particulate (dust)
emissions.?, is subjective and meaningless in the context of effective dust control
and compliance. The phrase, ". .. as necessary?, is undefined. Who decides what
type of dust control is necessary and when to cover, vegetate, or water? The
phrase, ?... to minimize?, is not quantified. As stated, the mitigation measure is
neither proportional to the fugitive dust released from the Quarry nor in any way
enforceable.

A single business entity, Syar Napa Quarry, a major source of pollution in Napa
County (if not the largest source), is unilaterally infringing on the land use rights
of thousands when exposing a captive, settled residential population to toxic
pollutants, involuntarily. Syar is not a good neighbor. Conversely, no person in
the settled residential population is infringing on the rights of the Quarry's land
use. Our settled residential population has an historical land use precedent and
public priority over the Quarry's private land use, yet County officials persist in
enabling Syar Quarry to abuse the rights of the many, unjustly and with impunity.
This is both a measure and portrayal of Syar Industries, Inc.'s lack of social

conscience and the County's lack of public responsibility and accountability.
XVIII. VIOLATION OF SPIRIT AND INTENTION OF VOTER-ENACTED MEASURESJ
ANDP.

The heart of the meaning and intention of Measure J and P are to preserve
Agricultural lands. Whatever the ultimate intended use of the lands - housing in
the prior permits, grazing in the DEIR, and ?open space? in the current resolution,
the expansion of an open pit mine into AWOS land violates the spirit of these
voter-enacted measures.
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XIX. POPE CREEK QUARRY SHUT DOWN DURING PENDENCY OF SYAR
APPLICATION
A.

The Pope Creek Quarry was shut down in 2011 despite the County and Syar claim
for need for local aggregate source. The County's action improperly limited the
availability of local aggregate to Napa County.

B.

This much smaller operation was subject to CoA that in some cases were much

more stringent and strictly defined than the much larger Syar quarry. For example,
compare the language in the section I of the Scope of CoA for SNQ (Page 9 of
CoA): "All trash, unnecessary or un-useable equipment, scrap, and installations of
the Quarry operations shall be removed as necessary in a timely manner, and
properly disposed of to maintain a neat and orderly site." (Emphasis added)
Compare to Condition of Approval 56 or COA with: "The portions of the subject
property utilized by this mining operation shall be maintained in a neat and clean
state at all times. These areas shall be cleared of all solid waste and other debris at

least once a month." (Emphasis added.)

The County ended up having to sue a much smaller mine operation for recovery
of reclamation costs. In the same time frame, a much larger and more complex
site has been permitted, with inadequate financial assurance provisions, poorly
defined, inadequate and unenforceable mitigation measures approved by the
County. This does not protect the health, safety and welfare of citizens of Napa
County.

The supporting documents available to the PC for its consideration of the Pope
Creek Quarry, a much smaller mine, are more complete than documents
submitted for the consideration of Syar Quarry. For example, the Board Agenda
Letter, attached as Exhibit 8, includes yearly inspection reports with violations,
yet we are assured that no violations exist for the much larger SNQ property,
despite numerous citizen complaints regarding fugitive dust, odors, and failure to
properly dispose of unused equipment and scrap. See also Exhibit 9 showing the
more stringent requirements applied to the Pope Creek Quarry as opposed to the
Syar project and Exhibit 10, a letter from the then-Planning Director setting forth
the conditions of approval on the Pope Creek Quarry. The Baykeepers suit
detailed findings of trash and scrap allowed to pollute Arroyo Creek and from
there the Napa River and the Bay, but the County has found no such violations in
its inspections of Syar Napa Quarry. A copy of this lawsuit, along with other
environmental lawsuits against Syar Industries, is already part of the record of this
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project and is available online at the County of Napa's website. Any permit
granted Syar to continue or expand operation at the Syar Napa Quarry must be
clear, unequivocal and capable of enforcement given the history of environmental
violations as well as mining in unpermitted areas and the operation of Syar's
asphalt plant without a permit. See Exhibit 11.
///
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SYAR'S NAPA QUARRY
Areas and Volumes

Corrected for the change in mining level from O.00 feet (msl) to 50 feet (msl).
June 16, 2015

I. Area:

A. Total area impacted by mining (Not including the processing plant area) - 745
Acres.

B. This assumes the proposed 50 foot minimum setback from the property line.
II. ?: (Based on Percentages of the unknown)

Total volume of excavation assuming everything is excavated: 336,710,885 ya3
A. Total volume of rhyolite (6%)-20,202.653 Cu. Yds.
B. Total volume of basalt (47%)-158,254,116 Cu. Yds.
C. Total volume of tuff (14%)-47,139,524 Cu. Yds.
D.Totalvolumeofscoria(33o/o)-111,114,592Cu.Yds.
Total

336,202,885 Cu. Yds.

E. Bottom of the excavation is elevation 50 feet (msl)
III. Weight (Based on comparable in-place densities)
A. R?hyolite @ 2. l Tons per Cu. Yd.
B. Basalt @ 2.2 Tons per Cu. Yd.
C. Tuff @ 1.3 Tons per Cu. Yd.
D. Scoria @ 1.3 Tons per Cu. Yd.
Total

42,425,571 Tons. (7%)
348,159,055 Tons. (59%)
61,281,381 Tons. (10%)
?44,448,970 Tons. (24%)
596,314,977Tons.

Calculations by Steve Booth

Based on infornnation provided to Napa County by Syar Inc.

See attached page: Syar's Napa Quarry, Areas and Volurnes, January 29, 2010
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IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA

8

IN AND FOR THE COUNTY OF NAPA

9
?0
11
12

13

JOSEPH J. TADDEI, JOSEPHINE M. TADDEI,
RONALD J. TADDEI, RENNICK J. HARRIS,
MARILYN L. HARRIS, ARTHUR SCHMIDT,
W. ROBERT PHILLIPS, ALEXANDRA K. PHILLIPS,
RAWSON KELHAM, SANDRA P. KELHAM, THOMAS H.
MY, MARTHA U, MAY, ANDREW L, PELISSA,
NAPA COUNTY FARM BUREAU,

Petitioners and Plaintiffs,

14

3 0m Q ,
E5

COUNTY OF NAPA, and BOARD OF SUPERVISORS

E7
?W

?

VE>,

OF THE COUNTY OF NAPA,
17

Respondents and Defendants,
18

19
20

JEFFREY DALY, SANDRA M, MORGENSTERN,
DORIS J. PICK, ALEXIS MERAB, SUSAN
MERAB, SANDAL, LTD., a California

21

partnership, and DOES Z through X,
inclusive,

22

Real Parties In Interest,
23

)
)
)
)

) No. 43600
)
)

) ORDER TO SHOW
) CAUSE RE:
) PRELIMINARY
) INJUNCTION AND
) TEMPORARY
) RESTRAINING
) ORDER
)
)
>
)
)
)
)
)
)
)
)
)
)

)
24
25

TO RESPONDENTS AND DEFENDANTS, COUNTY OF NAPA AND BOARD OF

26

SUPERVISORS OF THE COUNTY OF NAPA:

27

28

?'1

On reading the verified Complaint and Petition of

plaintiffs and petitioners on file in the above-entitled action,

l

a
I

the Declaration of VIC A. FERSHKO, and the Memorandurn of Points

2

and Authorities submitted therergith, and it appearing to the

3

satisfaction of the Court that this i.s a proper case for granting

4

an Order to Show Cause,

'1

x

0,

IT IS HEREBY ORDERBD that the above-named defendants,

6

and each of them, appear in Department Three of this Court,

7

located at 825 Brown Street, Napa, California, on the 13th day

8

of January, 1982, at 9:00 a.m., or ag soon thereafter as the

9

n?atter can be heard, then and there to show cause, if any they

20

have, why they, and each of them, arid their agents, servants,

11

employees, successors, assigns, and representatives, should not

%in
+-lio

?

a

be enjoined and restrained auririg the pendancy of this action
13

from engaging in, cormnitting, or performing, directly or

14

indirectly, any and all of the following acts:

15

(a) From adopting amendments to the General Plan.

16

(b) From accepting, processing or approving any

17

development agreements (except those already raecorded), zoning

18

ordinances, rezoning applications, parcel map applications,

19

tentative subdivision maps, specific plans, use permit appli -

20

cations, timber harvest permits, geothermal exploratory or

22

development permits, surface mininq exploratory or development

22

permits, cancellation of Williamson Contracts, grantinq extentions

23

for use permits or other entitlements of land use and, from

24

entering into any indemnity agreements that are similar to those

25

entered into as described in Exhibit "A" that is attached to the

26

Declaration of VIC A. FERSHKO.

27
28

I!' IS FURTHER ORDERED that pending the hearing and
determination of the Order to Show Cause, the above-named
-2-

4

a

a
j

l

defendants, and each of them, and their officers, agents, servants

2

employees, successors, assigns, and representatives, and all

3

persons acting in concert or participating with them, shall be

4

and they are hereby restrained and enjoined from engaging in or

s

performing, directly or indire6tly, any and all of the following

6

acts :

7

(a) From adopting amendments to the General Plan.

8

(b) From accepting, processing or approving any

9

development agreements (except those already recorded), zoning

10

ordinances, rezoning applications, parcel map applications,

Z
OQ

11

tentative subdivision maps, specific plans, use permit appli-

)-111)
sfl

12

cations, timber harvest permits, geotherrnal exploratory or

13

development pe:rmits, surface mininq exploratory or development

14

permits, cancellation of Williamson Contracts, qranting extentions

15

for use permits or other entitlements of land use and, from

16

entering into any indemnity agreements that are similar to those

17

entered into as described in Exhibit "A' that is attached to the

18

Declaration of VIC A. FERSHKO,

F-iB
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19

IT IS FURTHER ORDERED that copies of this Order to

20

Show Cause be served on defendants/respondents not later than

22

January 8, 1982.

22

23
24
25

Dated: Januar:7 s, 1982

?-gl'?
Acting Judge of the Superior (:)ourt

26
27
28
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PROOF OF SERVICE BY MAIL

)

(c.c.p. §§lOl3ai 2015-5)

1

'1

j

I declare that I am employed in the County of Napa, State

S 11 of California. I am over the age of e%hteen years and not a
<i ll party to the within-entitled cause; my business addree>s is
1005 Coornbs Street, Napa, California 94559-2591.
8
')

On the date last indicated below I served the attached:
ORDER TO SHOW CAUSE RE: PRELIMINARY INJUNCTION AND
TEMPRORARY RESTRAINING ORDER

10
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11

12 ll on the following person(s)- in said cause by placing a true copy
13 ll thereof enclosed in a sealed enveiope with postage thereon fully
)4 ll prepaid in the United States mail at Napa, Caiifornia, B(1(3pBBBB(1
' 11 as follows:
16

AIbert Bianchi, Esq.
Bianchi & Hoskins

!

l-

Courthouse Square, Suite 600
1000 Fourth st?reet

?8

San Rafael, California 94901

19
20
21
')j

23
24
)(,

I declare under penalty of perjury that the foreqoi?nrg is
true and correct and that this declaration was executed on
January 6, 1982

at Napa, California.
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AgendaDate: 11/16/2011
Agenda Placement: 9E

A Tradition of Stewardship
A CommRment (O Serv}ce

Napa County Planning Commission
Board Agenda Letter
TO:

Napa County Planning Commission

FROM:

John McDowell for Hillary Gitelman - Director
Conservation, Development & Planning

REPORT BY:

DONALD BARRELLA, PLANNER 111 - 707-299-1 338

SUBJECT:

Pope Creek Rock Quarry/Gravel Pit - Review and possible revocation or suspension of Surface
Mining Permit No. 97420-SMP

RECOMMENDATION

POPE CREEK ROCK QUARRY/GRAVEL PIT - COMPLIANCE REVIEW OF SURFACE MINING PERMff No. 97420-SMP

CEQA Status - Categorical Exemption Class 21: It has been determined that this type of project does not have a
significant effect on the environment and is exempt from the California Environmental Quality Act. [See Class 21
("Enforcement Adions by Regulatory Agencies") which may be found in the guidelines for the implementation of the
California Environmental Quality Ad at 14 CCR §1 5321 .?

Request: Conduct a public hearing pursuant to Section 16.12.620 of the Napa County Code, for the purpose of
determining whether or not the mining operator has substantially complied with Napa County Code Chapter 16.12,
Surface Mining Permit No. 97420-SMP and the master mining plan. If the Planning Commission finds the operator
is not in substantial compliance, the Commission shall consider: (1 ) Revocation or Suspension of Surface Mining
Permit No. 97420-SMP issued April 15, 1998, for rock quarrying and associated activities; and (2) issuance of an
Order to Comply to commence site reclamation as stipulated in Surface Mining Permit No. 97420-SMP. Revomtion
or suspension of No. 97420-SMP is requested on the gourds that the permittee is violating or has violated
conditions thereof; the use for which the surface mining permit was granted is being, or has been exercised
contrary to the terms or conditions of such approval ; the use granted is being or has been exercised as to
be detrimental to the public health, safety or general welfare; and, the use for which the approval was granted is
being exercised in such a manner as to constitute a nuisance. The project is !ocated on a 455-acre parcel on the
north side of Pope Canyon Road approximately 2.5 miles northeast of its intersection with Pope Valley Cross Road
within an Agricultural Watershed (AW) Zoning District (Assessor's Parcel Number 01 8-080-023). 2700 Pope
Canyon Road, Pope Valley, Catifornia.

Staff Recommendation: Find that the mining operator and owner(s) are not in substantial compliance with NCC
Chapter 16.12 (Surface Mining and Reclamation) and conditions of Surface Mining Permit No. 97420-SMP,
revoke Surface Mining Permit No. 97420-SMP, and direct the planning director to issue an order to comply.
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The Surface Mining and Reclammion Act of 1975 (SMARA):

The Surface Mining and Reclamation Act (Public Resources Code Sections 2710-2796: California Code of
Regulations Sections 3500-3965) provides a comprehensive surface mining and reclamation policy that
regulates surface mining operations to assure that adverse environmental impacts are minimized and mined
lands are reclaimed to a usable condition. SMARA also encourages the production, conservation, and protection of
the state's mineral resources.

SMARA is implemented by the Iocal Lead Agency, the California Department of Conservation Office of Mine
Reclamation (OMR), and the State Mining And Geology Board (SMGB). The SMGB promulgates regulations,
serves as a policy and appeals board, and may act as a lead agency. The OMR primarily provides oversight and
technical assistance to lead agencies and can take cornpliance/enforcement actions if necessary.

Napa County, as the local lead agency, retains land use authority and administers SMARA as follows:
*
*
*

Adoption of a Mining Ordinance;
Issuance of permits to mine;
Approval of reclamation plans and plan amendments;

*

Approval of financial assurance cost estimates (FACE) and assurance mechanisms;
Conducting annua! inspections and preparation of annual inspection reports; and,

*

Enforcement of SMARA.

*

SMARA requires mine operators to obtain a permit to mine from the lead agency, along with an approved
reclamation plan and an approved financial assurance cost estimate and assurance mechanism for reclamation
activities. It a)so requires operators to submit a Mining Operation Annual Report (MRRC-2 report) and fee to OMR.
It should be noted that even mine operators with "vested" rights, who do not require permits to mine, 4y3. required
under SMARA to have approved reclamation plans lor portions of their site mined after 1975, as well as financial
assurance cost estimates and assurance mechanisms for reclamation activities ((PRC Section 2770(a) through
2770(c)).

Napa County Code Chapter 16.12 - Surface Mining and Reclammion :

Napa County Code (NCC) Chapter 16.12 regulates surface mining and reclamation activities within Napa County
consistent with the requirements of SMARA (Public Resources Code 2710 et seq.). In addition to the subject mine,
the County currently has three other permitted mines that are inspected on an annual basis by Conservation
Division staff: 1 ) Syar American Canyon Quarry - reclamation complete, remaining activities primarily include
monitoring and maintenance; 2) Syar Napa Ouarry - active mine; and, 3) the McLaughlin / Homestake Mine reclamation complete, remaining activities primarily include monitoring and maintenance.

In addition to conducting annual inspections and financial security review (so adequate monies are available to
ensure reclamation), County staff processes applications for new or amended mining permits and reclamation
plans, and initiates code enforcement actions when facilities are not in compliance with provisions of the Napa
County Code and/or the applicable permit.

Chapter 16.12 requires that surface mining operations obtain a Surface Mining Permit (SMP) to conduct mining
operations in the County. The SMP consists of a Master Mining Plan that includes 2 components; a mining plan
which specifies how the mine will be operated, and a reclamation plan which specifies how the site will be
reclaimed. The Master Mining Plan a(so specifies the end use of the mining property to ensure that the mined
lands are reclaimed to a usable condition which is readily adaptable for alternate/end land use and creates no
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danger to public health or safety. The SMP also requires that an adequate security amount and mechanism for
reclamation of the mining site and operation, pursuant to Article IV (Security) of Chapter 16.12 (Sections 16.12.400
through 16.12.480).

Pope Creek Quarry obtained Surface Mining Permit No. 97420-SMP in April 1998 allowing surfacing mining and
processing and the operation of an associated dry concrete batch plant, as further described below: also see the
Pope Creek Rock Quarry/Gravel Pit Reciamation plan attached as Exhibit B and conditions of approval attached as
Exhibit A.

under No. 97420-SMP, mining operations were heavily influenced by the conditions of approval. Over 53 of the 80
conditions deal with site preparation, site maintenance, mining and production operations, and other permitting.
The remaining conditions primarily deal with permit terms, reclamation, reclamation monitoring and maintenance,
and financial securities, which are further described below.

Mining Property and Permit History:
Owners:

Gerald Marino (Marino Family Trust), Joseph C. Nichelini, Chris Harney (Harney Trust)

Don Wesner, Don Wesner Incorporated, Blue Rock Company
2700 Pope Canyon Road, Assessors Parcel No. 01 8-080-023
General Plan: Agriculture, Watershed, and Open Space (AWOS)
Zoning:
Agricultural Watershed (AW)
Operator:
Location:

CA Mine ID No: 97-28-0007

Site plans showing the location of areas described below can be found in Exhibit B.
j!a4Z

In 1947 Carl Benson, the original operator, commenced aggregate/gravel extraction from Pope Creek (referred to
as the Gravel Pit in the current permit) and related processing at what is now identified as the Batch/Wash Plant
area. Annually, portions of a gravel deposit that accumulated east of the Batch/Wash Plant area were extracted
from Pope Creek for processirig. Processing of extracted aggregate occurred at the Batch/Wash plant area
(located on the north side of Pope Canyon Road) and consisted of crushing, washing, screening and stockpiling of
gravel extracted from Pope Creek. Improvements or equipment for the operation included a
crusher/washer/screener, 2 wash ponds, and small accessory structures (sheds and small office). These
improvements were installed between 1 947 and the mid 1 950s. The owner of the property at this time was M r.
James Connor.

?

In January of 1955, the County adopted its first comprehensive zoning ordinance and under that ordinance, mining
operations were required to have a permit. In the late 1 950s, hard rock mining began at the Hard Rock Quarry area
located approximately O.5 miles east of the Batch/Wash Plant area along the north side of Pope Canyon
Road. Over time, a crusher and scale were installed on this portion of the property so mined material could be
crushed and stockpiled for sale.
?

George Flay took over operations of the mine and continued grave! extraction and hard rock mining ; Mr. Ray
operated the quarry until 1979.
iffi

On December 20th, Use Permit No. 44-66 was approved for a dry concrete batch plant operation in conjunction
with an existing quarry operation ; the batch plant was located at what is referenced as the BatchA/Vash Plant area
in the current permit. This use commenced in 1965 and ceased in the 1 980s.
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1979-1 666

In 1979, (3adiners Rock took over quarry operations and then in the !ate 1 9805, ACT ConslrurAon took over quarry
operations. In 1 990, James Conner sold the property to Joseph A. and Carol Nichelini, and Gerald and Norma
Marino. In October of 1995, Nichelini General Engineering took over quarry operations, and sometime in 1996 Don
Wesner took oVer operation ot the quarry
?

On November 4th, the County issued a Certificate of Legal Nonconformity (CLN) No. 96092 for gravel extraction
from Pope Creek (i.e. the Gravel Pit), recognizing actiVities that preceded the County's zoning ordinance.
?

On February 4, 1998 the Pianning Commission approved Surface Mining Permit No. 96900-SMP for surface
mining, quarrying, and associated activities at the subject parcel as described above. However, this approval
limited operation of the Rock Quarry, the Gravel Pit, and the Batch/l/Vash Plant to 7 years.
Other associated activities approved under No. 96900-SMP included : the processirig and storage of materia!
excavated within the 5.75-acre Rock Quarry area and 6.5-acre Batch/Wash Plant area; the loading, wholesale
sales, and limited retail sales of the materials produced ; the placement of a portable travel trailer in the
Batch/1/Vash Plant area to house a mine watchman; and the reclamation of all disturbed areas in conformance with
the May 1997 Pope Creek Rock Quarry/Gravel Pit Reclamation Plan.

Subsequent to that approval, on February 20, 1998, the owners (Gerald Marino and Joseph A. Nichelini) requested
that the Commission reconsider the requirements contained in No. 96900-SMP, specifically the term (i.e. date of
termination) of removal of gravel from the "Gravel Pit" and operation of the associated concrete batch plant. The
request was to modify the permit to allow gravel mining and related batch plant operations to continue indefinitely.
The requested modification of No. 96900-SMP necessitated a new permit number: Surface Mining Permit No.
97420-SMP. On April 1 7th 1998, Surface Mining Permit No. 97420-SMP was approved, permitting mining the hard
rock quarry area, gravel extraction from Pope Creek (i.e. the Gravel Pit), and batch plant operations. The approval of
Permit No. 97420-SMP extended both the removallextradion of gravel lrom the Gravel Pit (i. e. Pope Creek) and
operation accessory to the Gravel Pit of a dry concrete batch plant for 25 years until 2025. For the most part, ah
other provisions and conditions of No. 96900-SMP were carried over to No. 97420-SMP.

The reclamation plan of No. 97420-SMP envisioned that final topography of Hard Rock Quarry and the Batch/Wash
Plant areas would gradually slope to the north/northwest toward Pope Creek. If necessary in either area,
depending on slope, a low wide detention/sediment basin could be created/accommodated along the northern
boundary of each mining area to control runoff and soil loss and associated sedimentation. It was anticipated that
reclamation of the Gravel Pit (i.e. Pope Creek) would primarily be a natural process. In other words, the gravel bar
of the creek would naturally reclaim itself annually and any access roads to gravel extraction area(s) would be
repaired and re-vegetated.

According to iriformation available to staff and staff observations, extraction from the Gravel Pit never recommenced under No. 97420-SMP, and Batch/Wash Plant activities have a!so ceased. Field inspections

conducted by staff (from 2007 through the present) have confirmed that the Grave! Pit area has not been mined and
is currently in a natural condition. Re-vegetation of other mining areas was envisioned to replicate the native plant
species of of the area, primarily with ground cover and scattered trees. The current reclamation plan dates from

May 1997 (Exhibit B) and identified a subsequent/end use of open space and wildlife habitat. It appears that

the revised reclamation and re-vegetation plan called for under conditions No. 14 and 15 were never submitted.
2003-2005

Joseph A. Nichelini's interest in the property was placed into the Estate of Joseph Nichelini (Co Trustees Joseph
C. Nichelini and Michael Nichelini). In 2004, the Marino's interest in the property was placed into The Marino Family
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Trust. In 2005, Joseph C. and Michael Nichelini dissolved the Estate of Joseph A. Nichelini and each took
an tnferesf !n f)le prope(ly. Ownership interests of the property (50% Marlno Famif)/ Trusf, 25% Joseph c. Nichelini,
and 25% Michael Nichelini) remained this way untii 20 1 1 .
ma

On April 1 8th, the owners and operator submitted a minor modification application (PO8-00306) to extend Hard
Rock Quarry operations specified in Permit No. 97420-SMP an additional 4 years. The application
was abandoned/closed on February 24, 201 1 due to an incomplete submittal.
2Q!!

In Apr!l 201 1 , Michaei N!chel!ni gran'(ed his 25o/o in}eres? !n ?he proper}y to The Chr!s?opher Joseph Harne)/,
Christina Marino Harney Trust. On August 26, 201 1 , the County issued an Initial Notice of Non-Compliance
pursuant to NCC Section 16.12.61 0, which was not appealed to the Board of Supervisors. The basis for issuance
of this notice was due to the compliance matters identified above (i.e. inadequate FACE, site conditions, and
reclamation) that are further detailed below. On October 10, 2011 , the County issued a Final Notice of NonCompliance/Notice of Violation and Notice of today's Public Hearing to the operator and owner(s). On Friday
October 1 4th 2011, the County noticed today's hearing pursuant to NCC Section 16.1 2.370(b).
Permit Conditions & Compliance:

County over-site of the mining operation was minimal until early in 2007 when the Conservation Division staff reconnected with the operator and owner(s) and commenced conducting annual inspections and review of financial
assurance cost estimates of the operation. Additionally, the Department wanted to fully understand the provisions
of Permit No. 97420-SM P as they related to operations and reclamation, and to assist the operator/owner(s) in
achieving compliance. Inspection reports prepared by the lead agency are required annually (these reports are
also referred to as the MRRC-1 report). The following inspection reports are attached:

2007/2008 Inspection report dated May 23, 2007 (inspection date 7/27/07) - Attached as Exhibit C
2008/2009 inspectiori report dated January 29, 2009 (inspection dates 5/8/08 and 1 /22/09) - Attached as Exhibit D
2009/2C)1 0 inspection report dated February 24, 2011 (inspection dates 3/30 and 1 2/3 2010) - Attached as Exhibit E
201 0/201 1 inspection report dated October 7, 201 1 (inspection dates 8/4 and 9/30 201 1 ) - Attached as Exhibit F
As detailed in these inspection reports, the County has repeatedly requested that the operator/owner(s), provide an
adequate Financial Assurance Cost Estimate (FACE) update; remove all debris, trash, abandoned/unused
equipment and buildings/installations, and materials and spoils piles; and, commence reclamation of the facility,
pursuant to Permit No. 97420-SMP and NCC Chapter 16.12.

It should be noted that the scope and magnitude of the requests to provide an updated FACE, remove
equipment/debris and commence reclamation increase from 2007 to the present. The primary reasons for this
is due to the number and complexity of the conditions of No. 97420-SMP. In an effort to assist the operator/owner
(s) work toward compliance, staff gradual!y ramped up enforcement efforts. Furthermore, staff wanted to fully
understand the provisions of the permit and see if any options were available to assist the operator/owner
(s) achieve compliance before intensifying enforcement efforts. As an example, it was believed at the time that the
minor modification application submitted in 2008 (noted above), that a permit modification would allow continued
operation of the rock quarry on a limited basis. The application materials were never complete, and rock
quarry activities have ceased. Based on the 2009 Mining Operation Annual Report (MRRC-2 report) filed
with OM R on February 14, 2011 , active mining ceased in 2008 and only the sales of stockpiled aggregate material
has occurred from 2008 to the present. According to OMR, MRRC-2 reports were filed from 1993 through 2009
with no reports in years 2004 and 201 0.
There are 80 conditions associated with No. 97420-SMP (Exhibit A). While many of these conditions and
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mitigations would have been relevant with commencement and ongoing operation of the mining operation , there
are a few that are germane to this matter as it stands today. In particular, those that remain applicable concern the
term of the permit, conditions affecting the term of certain activities authorized under the permit (in particuiar the
cessation of gravel extraction from Pope Creek and batch p!ant activities), financial assurances, site conditions,
and commencement of reclamation including the potential for revised plans. Below is a more detailed discussion
of these conditions.
Term:

Pursuant to these conditions time limits for miriing and associated activities and subsequent reclamation were
established. Conditions No. 1 and 2 primarily establish these Iimits, as noted above Condition No. 1 authorizes:
*

Excavation of rock from the "Rock Quarry" of up to 8,800 cubic yards (cy) of rock each year during the next 7
years:

*

Removal from the "Grave Pit" (i.e. Pope Creek) of up to 5,500 cy of aggregate each year during the next 25
years; and,

*

Operation accessory to the Gravel Pit of a dry concrete batch plant with producing up to 3,500 cy of ooncrete
each year for the next 25 years.

Condition No. 2 further separates the project into 4 phases (site cleanup, permitting/site preparation, operating,
and reclamation) taking place on the following schedule:
1.

Phase l: Site Cleanup - completed by July 1 , 1998, that included site cleanup and posting of the financial
assurance bond/mechanism.

2.

3.

Phase 11: Permitting and Site Preparation - completed sV June 1 , 2000, that inciuded filing of applications
necessary to extract gravel from the Gravel Pit (i.e. Pope Creek) and any other needed permits.

Phase 111 ': a) Operation of the Rock Quarry and processing - July 1 , 1998 - June 1, 2006; and b) Operation
of the Grave P!t and associated operations including Concrete Batch Plant operations - July 1 , 1998 - June
2023.

4.

Phase IV: a) Reclamation of the Rock Quarry - begun before June 1 , 2006 ; and b) Reclamation of the
BatchA/Vash Plant area - begun before June 1 , 2023.

This condition also includes the stipulation that reclamation of the Rock Quarry or the Gravel Pit/!A/ash Plant areas
shall be initiated by June 1 , 2000, if rock and gravel mining is not re-commenced in full conformance with the
requirements of the permit.

Other conditions that affect the term of the permit and the commencement of reclamation include Conditions No. s,
30, 32 and 66. Condition No. 66 requires that reclamation of the Rock Quarry and/or the Batch/l/Vash Plant areas
commence August 1 , 2006 and 2023, respectively or, if sooner, within 60 days after the subject activity
"permanently ceases". Permanently cease is defined in the permit: hard rock mining/gravel removal shall be
consider permanently ceased if less than 2,500 tons of rock or 1 ,500 tons of gravel, respectively, is excavated
annually for 3 consecutive years.

However, Conditions No. s, 30 and 32, make it difficult to clearly understand the timing provisions of the permit.
Condition No. s states "Alt mining operations, related material processing, storage and shipping, and coricre{e

production shall permanently cease on-site and reclamation shall begin by June 1 , 2006 unless continued mining
and/or mining related activities after that time are authorized by separate surface mining permit approved by the
County." Condition No. 30 appears to allow mining until reserves are not sufficient to meet the needs of eastern
Napa County and Condition No. 32 allows for two years of raw material, rock, and aggregate storage on-site of the
mine's average authorized production for rock and aggregate: so it could be reasoned that reclamation not
commence until 2008.
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EEveri considering these conditions (i.e. Nos. s, 30, and 32), staff believes that Batch/IA/ash Plant and Gravel Pit
operations have ceased pursuant to the permit and that Rock Quarry operations should have ceased no Iater than
2008. Reclamation of both areas should have commenced as specified in Conditions No. 1 and 2 of Permit No.
97420-SMP.

Furthermore, Condition No. 34 specifies that all mining-related activities on-site shall cease by July 1 , 1998 unless
Condition Nos. 7-17, 19-22, 25-28, 72, and 73 have been fu)filled and they shal! remain suspended until all these
conditions are met. Of these identified conditions it appears that only Condition No. 73 has been met.
Firiancial Assurarices:

The purpose of financial assurances is to ensure that sufficient funds are immediately available to the lead agency
or OM R to reclaim the mined lands if the operator defaults or abandons the mine. Annually, the financial
assurance calculation is updated for review and approval by the Iead agency so that the assurance amount is
always current.

It is unctear when Surety Bond No. 111827 for the operation was originally submitted pursuant to Condition No. 73
of Permit No. 97420-SMP; however records indicate that in May of 2000 a bond in the amount of $48,800 was in
place. The amount of the bond was that specified in Condition No. 73.

In July 2007 a FACE update in the amount of $36,878 was provided by the operator, however it only covered half the
operation. In an effort to assist the operator/owner(s) to obtain an adequate assurance amount Conservation
Division staff recalculated the amount taking into consideration the entire operation, the amount of the calculation
was $f>3,039. In August 2007, OMFI found that amount appropriate and on August 29, 2007, an updated bond to
cover the updated FACE was requested by the County. In April of 2008 an updated bond of $63,039 was provided
by the operator.

While the 2007 FACE update was considered adequate at the time, there were/are still several items that the
operator/owner(s) needs to address to have a truly adequate assurance amount that covers all of the reclamation
obligations of No.SMP 97420-SMP, Chapter 16.12 NCC, and SMARA. The deficiencies and shortcomings of
subsequent FACE updates that the operator/owner(s) still need to address are detailed in the attached inspection
reports.

Condition No. 74 requires that the amount of the financial security be reviewed and adjusted annually (June of
each year) to assure that it remains sufficient. The operator has submitted 3 updated Financial Assurance Cost
Estimates (FACE) since 2007; however, the county has not been able to determine that any of these FACE
updates are adequate to guarantee full and complete reclamation of each of the areas disturbed by the operation.
This condition goes on to stipulate that "All mine-related activities shall cease on-site if said calculations and the
revised securities they mandate have not been received by the Planning Division by the date specified above.
Moreover, they shall remain suspended thereaffer until said calculations and securities are received." This

requirement to annually update the FACE and assurance mechanism are established by Section 16.12.415 NCC,
Public Flesoi.irces Code Section 2207(a)(9) and 2773. 1 (a)(3), and California Code of Regulations Title 14 Section
3804(c).

T he most recent FACE update provided by the operator (April 8, and April 12, 2011 ) and comments on that FACE
(August 20, 2011 ) are attached as Exhibit J.
Site Conditions:

Conditions No. 7 and 56 deal directly with the condition of site. Condition No. 7 requires that all trash, spoils piles,
and abandoned/unused equipment, building and installations in the Rock Quarry and Batch/Wash Plant area
be removed and disposed of properly by July 1, 1998. Condition No. 56 requires that the portions of the property
utilized by the mining operation (i.e. the Rock Quarry, Gravel Pit and Batch/l/Vash Plant) be maintained in a c!ean
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and neat state at all times and that these areas be cleared of solid waste and other debris at least once a month.

As noted above and in the inspection reports, the operation has not been maintained in accordance with permit
provisions. It should be noted that the 2007/2008 and 2009/201 0 Inspection Reports documented that some
debris and equipment has been removed from the site, however all reports have indicated that
additional/increased efforts in removing debris and equipment would be necessary.

Condition No. 66 also requires the removal of al! equipment (including the Batch Plant), vehicles, buildings, roads,
pavement, debris, spoils piles and material stockpiles when operations/activities cease and reclarriation begins.
Reclamation:

As discussed above, staff believes that activities of ttie Batch/VVash Piant and Gravei Pit have ceased pursuant to
the permit and the deadline for Rock Quarry activities has passed, therefore reclamation of the operation should
commence. As discussed above, the reclamation plan envisioned final topography of Hard Rock Quarry and the
Batch/Wash Plant areas would gradually slope to the north/northwest toward Pope Creek would be re-vegetated to
replicate natural conditions with ground cover and scattered trees. Even though the reclamation plan included
reclamation of the Gravel Pit (i.e. Pope Creek) due to removai of gravel from the creek, the activity was riever
commenced under Permit No. 97420-SMP, therefore reclamation of this area is not necessary.
Relevant reclamation conditions include Conditions No. 13, 14, 15, 65 through 71 , and 74. It is recommend that
these conditions be identified in any Commission and/or Director action/order to ensure full reclamation of the
mining areas. Conditions No. 14 and 15 required a revised reclamation plan and re-vegetation plan as part of the
permit and staff believes that the current reclamation plan and re-vegetation only need minor modifications and/or
supplementing to accomplish appropriate reclamation of the site. These minor modifications would need to
include revised grading contours arid drainage patterns that take into acmunt the existing site topography,
necessary detention capacity of any necessary detention/sediment basin(s) needed to accommodate runoff of
each area, and tailoring the re-vegetation plan specifically for the site.
?

Enforcement of mining operations is pursuant to Article Vl (Enforcement), Chapter 1 6. 12 (Surface Mining and
Reclamation) of the Napa County Code: Sections 16. 12.600 through 12. 1 2!.eeo.

On October 19, 2007 the Napa County Conservation, Development and Planning Department (CDPD) issued a
Notice of Noncomptiance regarding submittal of an updated financial assurance mechanism/bond based on the
updated FACE amount and submittal of an extension request that was previously discussed with the operator
and owners in May of 2007. On February 26, 2008, a Final Notice of Noncompliance/Notice of Violation was issued
on these two matters. On April 10, 2008, an updated bond in the amount of $63,039 was provided and on April 18,
2008 the extension request application was submitted (#PO8-00306). The submitia! of the bond update and
extension request addressed the compliance issues at the time. However, as noted above the extension
request was abandoned/closed on February 24, 201 1 as incomplete.

On November 19, 201 0, the CDPD issued a Notice of SMARA Violation requesting that a FACE update be
submitted. This notice followed a letter dated October 22, 2010 that requested a FACE update be submitted by
November 10, 2010: this letter also outlined other issues of the facility that needed to be addressed. On December
17, 2010 the operator provided a FACE update, however that cost estimated was determined to be inadequate
(see 2009/201 0 inspection report for details).

On February 24, 2011 , a Notice of Noncompliance (Exhibit G) was issued requesting the following items be
addressed: 1 ) submittal of an adequate FACE update; 2) removal of all trash, spoils pNes, and abandonedlunused
equipment, buildings and installations of the Batch/Wash Plant and Rock Quarry areas; and, 3) to commence
reclamation of the Batch/l/Vash Plant area. On April 8th and 1 2th the operator submitted a FACE update, however,
that update was not determined to be adequate (see August 26, 2011 Notice for details). Additionally, according to
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delivery certifications only one property owner appeared to receive this notice and as noted above one of the
owners was in the process of granting his interest in the property to a new owner, therefore staff re-issued this
notice in August after confirming ownership and site conditions.

On August 26, 2011, an Initial Notice of Noncompliance (Exhibit H) was issued requesting the following items be
addressed: 1 ) submittal of an adequate FACE update; 2) removal of all trash, spoils piles, and abandoned/unused
equipment, buildings and installations of the Batch/IA/ash Plant and Rock Quarry areas; and, 3) to commerice
reclamation of the rock Quarry and Batch/Wash Plant areas. The operators and owners had did not appeal the
notice.

On October s, 201 1 , a Final Notice of Noncompliance/Notice of Violation and Notice of Pubiic Hearing (Ext'iibit i)

was issued identifying that the issues in the August 26th notice had yet to be addressed and that the operation
was in violation of the aforementioned provisions of the permit and county code. The matter was also scheduled
for hearing before the Commission in conjunction with the Final Notice of Noncompliance/Notice of Violation.
Staff Recommendation:

As detailed in this report and the annual inspection reports, Pope Creek Quarry has not been operated in
accordance with Permit No. 97420-SMP, County Code Chapter 16. 12, and applicable provisions of SMARA for
some time. Unless the operator and owner(s) make substantial progress on noticed violations before the date of
the hearing, staff is requesting that the Commission revoke their permit and direct staff to prepare an Order to
Comply with Permit No. 97420-SMP. Even if progress is made, the Commission should consider directing staff to
issue an Order to Comply with specific deadlines for compliance with relevant conditions of approval. An Order to
Comply may be appeared to the Board of Supervisors and non-compliance may result in administrative penalties
of up to five thousand dollars per day lrom the original date of non-compliance.
The order shall require the following actions within 30 days:
1.

Submittal of an adequate Financial Assurance Cost Estimate update in accordance with NCC Section
16. 12.415 and Condition of Approval No. 74;

2. Removal of trash/debris, materials and spoils piles, abandoned and unused equipment, building and
installations of the operation in accordance with California Code of Regulations Section 3709(b) and
Conditions of Approval No. 7, 56, and 66; and,

3. CommencementofreclamationoftheoperationinaccordancewithNCCSectionl6.?12.340and
Conditions of Approval No. 1 , 2, s, and 66.

If these actions have been commenced but not completed prior to the date of the hearing, staff recommends that
a.he Planning Commission not revoke Surface Mining Permit No. 97420-SMP and direct the planning director to
issue an order to comply containing a deadline for further reclamation activities, including re-vegetation. Such
order shall also specify the extent of processing of existing aggregate material stock piles, including imported
'naterials, and sales thereof allowed under the permit.

!§?ppQRTlNg DQ(,?MENTe

A . Surface Mining Permit No. 97420-SMP
B . Reclamation Plan No. 97420-SMP

C . Annual Inspection Report 2007-2008
D . Annual Inspection Report 2008-2009
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E . Annual Inspection Report 2009-2010
F . Annual Inspection Report 201 0-2011
G . Notice of Noncompliance, February 24, 2011
H . Initial Notice of Noncompliance, August 26, 201 1

l . Final Notice of Noncompliance/Notice of Violation and Hearing, October s, 201 1
J . April 2011 FACE Update with County Comments
K . Graphics

Napa County P!anning Commission: Approve
Reviewed By: John McDowell
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NAPA COUNTY cossemvqriou - DEVELOPMENT
AND PLANNING DEPARTMENT
1195 THIRD STREET, FIOOM, 210 . NAPA, CALIFORNIA 94559-3092
TELEPHONE 707/2534416

JEFFREY REDDING

FAX 707/253-4338
?-,

Drredxx

Assessor's Parcel #18-080-023

April 17, 1998
Gerald Marino

19419 Marn* Lane

Sonoma, CA 95476
Dear Mr. Marino:

Please be advised that Surface Mining Permit Application #9'!420-SMP has been approved by the Napa
County Conservation, Development and Planning Commission based upon the following conditions. (SEE
ATTACHED LIST OF CONDiTiONS OF APPROVAL)

APPROVAL DATE: April 15, 1998 EXPmATiON DATK: Apru 26, 1999"

The use pemh becomes effective ten (10) vvorking days from the approvaJ date unless an appeaJ is fi?ed
with the Napa County Board of Supervisors pursuant to Chapter 2.88 of the Napa County Code. You may
appeal the conditions of approval. In the event an appeal is made to the Board by another, you will be
notified.

Pursuant to Section 18.l24.080 of the Napa County Code, the use permit must be aaivated within one (l )
year and ten (10) calendar days from the approval date or the use permit shall mutomatically expire and
become void. A one-yeg extension of tinne in which to activate the use permit may be granted by the
Comty provided that such extension request is made thirty (30) days prior to the expiration date and
provided thm any modification of the permit has become final. A request for an extension?of time is subject
to payment of the reqiiivd fi lin7 fee in effect art the time the request for extension is made.
This letter serves as the only notice you will receive reggding the expiration date of your pernnit or
procedures for extensions. Please note that additional fees wiu be assessed if a landscape plan or erosion
control plan is required by this approval.
:ery hu?y yours,
Ji

ce:

p rv ! W

John Tuteur, County Assessor
Gary Brewen, Building Codes Adrninistrator

Agency Mailing List (w/conditions of approval)

*Please see conditions of approval for time lines governing this permit
c:data:dm: :marino srnp apptoval letter g7420SMP

EXHIBITA

Revised

CONDITIONS OF APPROVAL

Pope Creek Rock Quarry/Gravel Pit
SurTace Mining Permit Amendment 97420-aMp (Marino)
!GENERAL:

1. The permit shali be Iimited to

(a) excavationfromthe"RockQuarry"ofupto8,800cubicyardsofrockeach'yearduring
the next 7 years;

(b) removal from the "Gravel Pit" of up to 5,500 cubic yards of aggregate each year
during the next 25 years; .

(c) processing and storage in the s 3/4-acre Rock Quarry and 6 1/2-acre Batch/Wash
(d)
(e)

Plant areas of the materials excavated under (a) and (b), respectively, above;
loading, wholesale sales, and limited retail sales of the materials produced;
operation accessory to the Gravel Pit of a dry concrete batch plant producing up to
3,500 cubic yards of concrete each year primarily from on-site materials for the next
25 years;

(f) placerrient in compliance with Environmental Health Dept requirements of a portable
travel trailer in the Batch/!/Vash Plant Area and its use thereafterfor up to the next 25
years to house a mine watchman; AND

(g) reclamationof all areas disturbed both henceforth and in the past in conformancewith
the May 16, 1997 Pope Creek Rock Quarry/Gravel Pit "Reclamation Plan" as modified
by the conditions of approva! of this permit

all in substantial conforrnance with the Hard Rock Quarry Area Plot Plans and Section all
dated November 1997, the Gravel Pn Area Plot Plan and Section dated October and

December 1997, respectively, and the Batch/Wash Plant Area Plot Plans and Sedion dated
November and Odober 1 997, respectively. All further use of this mine shail be in substantial
conformance with the provisions of the "reclamation plan" cited above and the Nichelini
General Engineering letter dated August 11, 1997, both as hereby amended by the
conditions of this permit.

Introduction of additional uses, production of products other than sand, gravel, drain rock, fill
road base, rip-rap, and concrete, expansion of the area to be excavated, expansion in the
other areas on-site utilized for mining-related activities, installation of equipment or
construction of facilities including roads and accessways other than those indicated on the
plot plans referenced above, parking/stockpiling/storage of vehicles, equipment, and
materials in areas other than those identified on the plot plans referenced above for said
uses, on-site storage of materials produced off-site beyond that authorized herein, wholesale
or retail sales of materials produced off-site, or increase in production beyond the 8,800 cubic
yards of rock, 5,500 cubic yards of fill/sand/gravel, and 3,500 c4bic yards of concrete per year

authorized herein shall be by separate surface mining permit submitted for Commission .or
Planning Diredor consideration.
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2.

The project shall, for purposes of this permit, be separated into 4 phases (ie, the site cleanup,
perrnitting/site preparation, operation, and reclamation phases). The activities associated
therewith shall take place on the following schedule:
PHASE l - SITE CLEANUP (COMPLETED BY-JULY 1, 1998)
A. Site Cleanup
B. Bond Provision

(iHAS;E il - ptagrarisa/Sm: PREPARATION (COMPLETED BY JUNE 1, 2000)
'A. FilingofCompleteApplicationsForAllNeededPerrnitsRemaining
l

l

B. Site Preparation

PHASE llla - OPERATION-ROCK QUARRY (JULY 1, 1998 - JUNE 1, 2006)
A. Ongoing Rodc Quarrying & Processing

PHASE lllb - Opemrio*Gmva PIT (JULY 1, 1998 - JUNE 1, 2023)
A. SecuringofAllNecessaryGravelMining/ProcessingPerrnit
B. Ongoing Gravel Mining & Processing
C. Necessaiy Ooncrete Batch Piant Operation Permit Securement
D. Necessary Concrete Batch Plant Facility Irnprovements
E. Ongoing Concrete Batch Plant Operation
F. Annual lnspection/ProductionReporting
PHASE lVa - RECLAMATION-ROCK QUARRY (BEGUN BEFORE JUNE 1, 2006)
A. lnnialRockQuarryAreaReclamation

I B. RockQuarryAreaMonitoring/Replanting
PHASE IVb - RECLAMATION-BATCH/WA8H PLANT AREA (BEGUN BEFORE JUNE 1, 2023)
A. InitialBatch/!/VashPIantArea&GravelPitReclamation

B. Batch/WashPIantArea&GravelPitMonitoring/Replanting

C. Annual Inspection/RevegetationProgress Reporting

Reclamation of the Rock Quarry or the Grave! Pit & Batch/Wash Plant areas shall be initiated
by June '1, 2000, ff rock or gravel mining, respectively; is not re<ommenced in full
conformance with the requirements of this permit by said date.
2a.

The project authorized herein shall be reviewed by the Planning Commission every s years at
a noticed public hearing to determine its compliance with the condttions of, and evaluate the
need for changes to, this permit. The Commission may after hearing the testimony presented
impose addnional conditions to protect environmental resources and/or handle any problems
noted with this operation during the proceeding s years or anticipated in the following s years.
A fee for said review equivalent to the "planning fee" charged at that time for processing a
surfaoe mining permit amendment shall be paid by the mine operator, or if there is no mine
operator, the property owner on June 1 st of every 5th year starting in 2003.

3.

All prior mining-related discretionary permits on this property including, but not limited to, Use
Permit 44-66 authorizing operation of a concrete batch plant shall become nu!l and void upon
approvai of this suface mining permit.
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4.

Certificate of Extent of Legal Nonconformity 96092-CLN recognizing as a Iegal nonconformity the seasonal extraction and processing of gravel from Pope Creek sha!l become
null and void upon approval of this surface minin@ permit.

s

All mining operations, related material processing, storage, & shipping, and concrete
production shall permanently oease on-site and reclamation shall begin by June 1, 2006
unless continued mining and/or mine-related activities after that ume are authorized by
separate surface mining permit approved by the County.

!

6. No land divisions nor property transfers shall be undertaken that would place any portion of
this mine on a parcel separate from that on which the remainder of the operation is situated.
em= CLEANUP:

7. All trash, spoils piles, and abandoned/unused equipment, buildings, and installations in the
Rock Quarry and Batch/!/Vash Plant areas shali be removed from the subject proper!cy and
properly disposed of off-site by July 1, 1998. Moreover, by this same date the "abandoned'
trai!er present shall be removed from that part of the property to be utilized by the mining
operation authorized herein?

8. All spoils, debris, and solid waste generated by site cleanup activities shall be disposed of at
approved focations that are outside the boundaries of all lloodvvays, riparian zones, marshes,
wetlands and vernal pools and are more than 50 feet from the tops of the bank of any
drainageway, pond, or rake. The location of each potential disposal site selected shall be

submmed to the Planning Division and, where appropriate, the Napq
ap'1 Co Local Enforcement

Agency for approval prior to commencement of its use.

tanl-,.the soils in the vicinity sball be evaluated for the
9. Upon removal of the raisea fuel tank,.?
-Tt'r6re
presence of hazardous materiali. -Tt'rireafter those actions, if any, determined ne>ssary by

the Napa Co Local Enforcement Agency to remediate the problem shall be implemented
immediately.

10. TheexistingwashpondsshallbecleanedoutandrepairedasnecessarybyJulyl,1998
such that they will remove at Ieast 70% of the sediment in the waters delivered to this pond
complex prior to their seepage/discharge back into Pope Creek.

11. The gullying caused by the discharge from the drainage ditch running along the south side of
the Batch/Wash Plant Area flowing down the new ac>ss to the creek bottom shall be
repaired and a permanent solution implemented so that further gullying does not occur. Said
work shall be completed to the satisfaction of the Napa Co Planning Division by July 1, 1998.

12. Fast-growing,lowmaintenance,"native",evergreentreesandshrubsfoundlocallyshallbe
planted at strategic locations along Pope Canyon Road and the east property Iine to break up
views from this roadway of the Rock Quarry and Batch/Wash Plant areas and to screen the
materials and equipment therein from view not only from this road but also from any off-site
residenoes. The size and species of plants selected shall be such as to achieve these goals
wit5in s years. All Iandscaping installed shall thereafter be permanently maintained in place
in accordance with the Iandscape plan approved(see Condition 16 below).
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l

13. An efflective program and schedule acceptable to the Napa Co Planning Division for
controlling the present star thistle infestation in ,and adjacent to the Batch/Wash Plant Area
shall be submitted by July 1, 1998.

14. A revised rec!amation plan meeting the applicable requirements of all federal, state, regional
and local public agencies and the conditions of this permit shall be submitted to the Napa Co
Planning Division for review and approval by July 1, 1998. Said submittal shall be
accompanied by evidence that the pian provided is acoeptable to the State Cmoe of Mine
Rec!amation.

1 s. A revised Revegetation Plan shall be submttted to the Napa Co Planning Division for review
and approval by July 1, 1998. Said submittal shall be accompanied by evidence that the plan
provided is acceptable to the State Office of Mine Reclamation. The revised plan shall clearly
state the revegetation goal(s) for each of the areas disturbed (ie, the Rock Quarry, the Gravel
Pit, and the Wash/Batch Plant Area). It shali contain a clearly denned and detailed set of
performance standards lor the following parameters: plant community type(s); percem plant
cover; shrub and tree density; species composition; minimum plant productivity; and preferred
final Iife form. Said standards shall be such that adequate cover for soil protection, suitable
species composnion for forage and shelter requirements, and adequate productivity or
density for forage will be achieved. They shall be established using 2 randomly selected 1 +acre control plots. The plan shall also specify general methods for achieving said standards
and include a detailed monitoring schedule.

'16. /?evisedplotplansfortheRockQuarry,GravelPit,andBatch/1/VashPlantareasreflectingthe
oondnions of this permit and accurateiy depicting the location of all physical features of the
site including trees and drainageways and the mining facilities to be utilized, including
buildings, fixed and portable equipment, haul and permanent roads, soiUfines stockpile areas,
waste concrete disposal areas, raw material & product storage areas, and vehicle &
equipment parking areas shall be submitted to the Napa Co Planning Division by July 1,
1998.

17. A detailed Iandscaping plan for the plantings required under Condition 12 above shall be
submitted to the Napa Co Planning Division for review and approval by July 1, 1998. The
plan provided shall indicate the common and scientific names of all plant materials to be
used, whether they are evergreen or deciduous, whether they are native or non-native, the
Sunset Climate Zones to which they are adapted, whether they are drought-resistant, their
mature height, the iocations where they are to be planted, and how they are to initially
irrigated and maintained. Drought-resistant plants requiring minimal maintenanas and no
irrigation on a Iong-term basis shall be utilized.
FAC?LITY DE81GN:

18. Allexteriorbuildingmaterialsshallbenon-reflective.Moreover,suchmaterialsshallbeofa
brown, green, or gray color acceptable to the Napa Co Planning Division that blends with the

surrounding soil/vegetation.
Srre PREPARATION:

19. ThetreesscatteredthroughouttheBatch/WashPlantArea,thetree(s)nearthepresentfeed
bi0/conv@yorequiprrient in the Rock Quarry Area, and the trees along Pope Creek in both
these areas shall have their limbs trimmed up as necessary to keep vehicles and mining
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equipment from snagging on them. Thereafter proteaive fences whose locations are
acceptable to and approved by the Napa Co Planning Division shall be installed.
20.

Any outfall/overflowfrorn the existing wash ponds shall be rocked or otherwise protected as
necessary to the satisfaction of the Napa Co Planning Division to prevent ? discharge from
eroding the banks of Pope Creek.

21. Clearly defined Soil Stockpile Areas for both soils and fines sha!l be established in both the
Rock QuarT'/ anc! 8atch/VVash P lant areas. A.ll such matenals collected to date shall be
moved into these areas and thereafter signs shall be installed indicating that the materials
present therein are not to be removed.

22. Theexistingentry"gates:'shallberelocated,asnecessary,andanynew/replacementgates
henceforth installed set at least 80 feet back from the nearest edge of the pavement along
Pope Canyon Road.

23. A bermed and imperviously surfaced pad on which concrete batching, equipment cleaning,
and cement storage activities will in the future take place and state-of-the-art dust control
equipment shall be installed at the batch plant prior to re-commencement of concrete making
activities on-site. If the existing batch plant is replaced, the required pad shall be located no
closer than 50 feet from the top of the bank of Pope Creek.

24. The location where the waste concrete generated by the batch piant is to be disposed of shall
be clearly identified. Said Iocation shall be situated outside the channel of Pope Creek.

25. Building permits for all the structures and equipment proposed to be used in the mining
operation authorized herein shall, where needed, be obtained from the Napa Co Building
Inspection Division.

26- Complete applications for the necessary permits for the mining operation authorized herein
from the US Arrny Corps of Engineers, State Dept of Fish & Game, Central Valley Regional
Water Quality Control Board, State Division of Water Rights, Bay Area Air Quality
Management District, and the Napa Public Works and Environmental Management
departments shall be filed by July 1, 1998.

27. A parking plan for the entire operation specifying proposed mining equipment, truck,
employee, and visitor parking areas shall be submitted to the Napa Co Planning Division for
review and approval. Included thereon shall be the location of and the specifications for ail
parking and traffic control signs proposed. Implementation of said pian including instailation
of any pavement, pavement striping, and signs needed shal! be completed prior to June 1,
1 998 or re-commencement of further mining operations on-site, whichever comes latter.

28. ThemineoperatorshallenterintoanagreementwiththeCountytopayforthecostsofrepair
of any excessive damage to County roads caused by the trucking activity associated with this
mine by June 1, 1998 or re-commencement of further mining operations on-site, whichever
mmes latter.

MINE PRODUCTION & PRODUCT STORAGE:
t

29. Rock and aggregate production shall not exceed 24,900 and 8,800 tons per year,
respec%ely, when a'veraged over any consecutive three (3) year period- Moreover, in any
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given year production of rock products shall not exceed 29,900 tons while production of
aggregate materials shall not exceed 10,600 tons. The operator shall report to the Planning
Division by July 1st of each year (a) the numbeir of tons of the various rock and aggregate
products produced (ie, excavated) the prior year, (5) the estimated amount of these materials
stored on-site on June 1st, (c) the estimated amount of rock/rock products
excavated/producedoff-site that were stored on-site on June 1 st, (d) the estimated amount of
rock that was used in the prior year to produoe products consumed in that portion of Napa
County east of the Napa Valley, (e) the estimated amount of soils/fines stockpiled on-site on
June 1 st; (f) the riumber of cu!;ic yards of concrete produzd in the prior year, and (g) the
amount of gravel imported to make said concrete.

The report provided shall be proprietary and shail not be made available to the public. A
separate signed statement for the public record certifying (a) that the production and material
storage limits specified in this permit have not been exceeded, and (b) that the required
minimum progress in providing the necessary soils/fines needed for reclamation was made
shall be provided with said report. This statement shall in addition specify on which weekend
days, if any, during the prior year Ioading operations took place on-site.

30- Removal of rock products for use outside that portion of Napa County east of the Napa Valley

(ie, eastern Napa County) shall'cease when the estimated amount of rock remaining is less

than that needed to supply the projected needs of this area for the next 25 years (ie 25 times
this area's average rock usage as established via the yearly usage 'figures reported under
Condition 29 above). The size of the required reserve shall be reduced by 1 year's average
usage for every year more than 50% of the rock excavated is consumed by projects within
eastern Napa County.

31- A weighmaster license sha!l be obtained for all operations on-site; and upon request, the
operator shall submit copies of the weighmaster certfficates issued for the rock, aggregate,
and concrete removed from the property.

32r The amounts of raw material, rock, road base, and aggregate products stored on-site at any
one time shall not exceed 2 years of this mine's average authorized production for rock or
aggregate, as relevant. Moreover, at any given time no more than 1,000 cubic yards of
rock/rock products excavated/producedoff-site may be stored at this mine.

33. All products sold/shipped from this property shall be mined and/or produced on-site. In
general the only materials that may be imported are those like cement that are, from a
vofume standpoint, minor constitutes in the product produced. The one ex>ption is gravel
used to make concrete. It may be imported in amounts no greater than that imported
annually in the past.. The historic Ievel of importation shall be established by the Napa Co
Planning Division through a review of the evidence supplied indicating the amounts of
imported gravel used in the Batch Plant in the past. Said evidence shall be submitted to the
Division by July 1, 1998. Importation of materials simply for processing/sale is prohibited.
MINE USAGE:

34. Allmining-relatedactivttieson-siteshallce?asebyJulyl,l998unlessConditions7-17,19-22,
& 25-28 above and Conditions 72, & 73 below have been fulfilled. They shall remain
suspended thereafter until al! these conditions are met. Moreover, no further mining of gravel
shall take place until ne>ssary pemiits from the Army Corps of Engineers, State Department
of Fish & Game, C'entral Valley Regional Water Quality Control Board, State Division of
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Water Rights, and Napa Co Public Works Department have been obtained and copies
thereof submitted to the Napa Co Planning Division. Finally, concrete production shall not

recommence on-site until al! necessary permits rrom the Bay Area Ajr Quality Management
Distrid have been obtained and copies thereof filed with the Planning Division.

35. Noneofthefacilitieson-siteshallberented,Ieased,orusedbyindividualsorfirrnsotherthan
those applying for this permit until a statement signed by said individual or the principai of
said firm has been submitted to the Planning Division oertifying that he/she has read and
understands these conditions-of-approval including all related attachments thereto (ie, plot
p!ans, mining plan, agency comments, protect revision statement, etc) and agrees to adhere
to restrictions imposed thereby.
Mme OPERATION:

36. This mine, including the associated Batch Plant, shall only be operated on weekdays except
(a) for 12 days a year when weekend sales and loading operations may take place arid (b)
during "recognized emergencied. It shall not operate on national holidays-

The Batch Plant may operate between sunrise and sunset. The remainder of the mine,
however, shall only operate between the hours of 7:00 in the morning and 6:00 in the evening
except when the materials produced are needed immediately to make repairs during a
"recognized emergency". Finally, blasting shall only take place there during normal working
hours (ie: between 8 AM to s PM), again except duting a "recognized emergency'.

For purposes of this permit, a "recognmed emergency" is an emergency caused by an act of
nature, such as a fiood or landslide, which requires an immediate response.

37. BIastingshalltakeplaceonnomoretharr10daysineachyear.N6biastingmaterialsshall
be stored on-site. All blasting work performed shall be done by a qualified experienced
professional in such a manner that neither rock or other debris is thrown onto other properties
i

intheneighborhood.

38. Aggregate excavation and in-channel transport activities shatl take place once a year
between August 15 and October Th5 at a time when Pope Creek is completely dry. Said
activities shall last for no more than a week. Moreover, they shall be peformed in strict

compliance with the requirements of the US Army Corps of Engineers and State Dept of Fish
& Game permits required. Only rubber-tired equipment shall be used to transport material up
Pope Creek's channel.

39. Aggregate material shall only be removed from the bottom of the channei of Pope Creek;
removal of material from the banks of this drainageway or the upland portions of the subject
property is strictly prohibited.

40- Upon completion of aggregate mining activities each year, the Gravel Pit Area shall be
returned to a natural contour with a positive slope to the thalweg and a ciearly-defined, lowflow channel. Any deep holes created shall be filled.

41. 'AJlconcreteproduction,concreteequipment&truckclbaning,andcernentstorageshalltake
place on the imperviously surfaced and berrned pad required under Condition 23 above.
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42.

Any topsoils encountered shall be placed in the Soil Stockpile Areas created under Condition
21 above. In addition each year soils/fines in an amount at ieast equal to 1 1% of the

combined volume of the rock and aggregate produced that year shall be stockpiled in these

areas until the estimated 20,000 cubic yards of "soils" needed to resoil both the Rock Quarry
& Batch/Wash Plant areas in conformance with the reciamation plan approved herein are
present. All said materiaJs shall be treated in such a manner so as to maintain their usability
as a high quality growth medium.

43. Ail work shall be halted within 1 00 feet if concentrated archaeological materials (eg, worked
stone, bone, charcoal, human remains, etc) are encountered. The work shal! remain stopped
until such time as a SOPA-listed professional archaeologist has evaluated the find, developed
any mitigation measures needed, prepared a report of his findings, and filed said report wnh
the Napa Co Planning Division. All mitigation measures suggested therein shail, with the
concurrence of the Planning Diredor, be implemented. All persons working at this mine shall
be infomied of, and all iessees of and contractors doing work thereat shall be bound by
contractto honor, this requirement.

44. The matenal storage/truck loading areas utilized shall be laid out and operated in such a
manner that the amount. of backing up the trucks and other mobile equipment used therein do
is, to the greatest extent practical, minimized.

45. All trucks operated on-site shall have operable, current industry-standard muffiers. Quiet
retarder brake ,systems (such as well-muffled "jake brakes" and exhaust retarders) sha!I be
installed thereon.

46. Effective acoustic barriers shall be placed around all noisy stationary generators,
compressors, pumps, and motors used on-site.

47. NoPAsystemsorothersoundampltficationequipmentshallbeusedon-site.
48- Water and/or dust palliatives shall be applied in sufficient quantities to all unpaved travelways
and areas within which ground disturbanoe is taking pia> to keep to an absolute minimum
the amount of dust produced. Moreover, any dirt tracked onto Pope Canyon Road or any
paved surfaces on-site sha!l be swept off daily.

49. All dust control equipment installed at the batch plant shall be serviced and maintained in
strict conforrnanz with the manufacture's instructions.

50. The existing sedimentation basiri in the Rock Quarry Area and the wash ponds in the
Batch/Wash Plant Area shall be inspected in October of each year and repaired and deaned
out as necessary to maintain their ability to trap 70% of the sedimenf delivered to them.

51. Drainage patterns in the Rock Quariy and Batch/Wash Plant areas shall be
maintained/adjusted as necessary such that throughout the Iife of this mining operation all
runoff from the disturbed portions of these two areas continues to flow into the sedimentation
basin/wash ponds present respeaively.

52. Aggregate, truck, other vehicle, and equipment wash water shall only be discharged into the
wash ponds in the Batch/1/Vash Pla'nt Area; discharge of such water into the channel of Pope
Creek is strictly prohibited. All persons operating trucks and other mining-related equiprrient
ori-site shall be informed of this restnction.
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53. Water shall only be removed from Pope Creek during high flow periods between December 1
and April 1 and then only to wash aggregate and/or fill the wash ponds present. All other
water used in this mining operation shall be drawn from these ponds or a well, not directly
from Pope Creek.
54.

Product, raw materials, trash, or debris shall not be storedldumped nor vehicles or equipment

parked/stored within the tree protection fences required under Condition 19. In fad these

fences shall not be opened nor moved without prior approval of the Napa Co Planning
DiVisi0n. An7 hecessan/ work subsequenfly authorized (herein shall be done with extreme
care so as to not damage these trees. Any additionai actions beyond fencing and trimming
found necessary by the Division to maintain/enhance the health of these trees shall, upon
notice to the operator, be implemented.

55. No trees including elderberiy "bushes" shall be removed without ? written approval of the

Napa Co P!anning Division. In the case of elderberry "bushes" said approval shall not be

given without evidence that the US Fish & Wildlife Service concurs.

56. The portions of the subject property utilized by ttiis mining operation shall be maintained in a
clean and neat state ataall times. These areas shall be 'cleared of all solid waste and other

debris at least once a month.

57. All spoils, debris, and solid waste gerierated by this mining operation shalJ be disposed of at
approved locations that are outside the boundaries of ail floodways, riparian zones, marshes,
wetlands and vernal pools and are situated more than 50 feet from the tops of the bank of
any drainageway, pond, or lake. The Iocation of each disposal site to be utilized shall be
submmed to the Napa Co Planning Division and, where appropriate, the Napa Co Local
Enforwment Agency for approval prior to commencement of its use.

58. Each person operating mining-related equipment on this property sha(l be provided a copy of
these conditions with related attachments (ie, agency comments, Project Revision Statement,
plot plans, etc) and informed of his/her duty to adhere to the restrictions contained therein.
Evidence that this has been done shall be submitted to the Napa Co Planning Division on
July 1 st of every third year starting in 1998.
PARKING/EQUIPMENT STORAGE:

59. All vehicles and equipment parked/stored on-site shall be situated such as to have minimal
visibility from Pope Canyon Rd and off-site residences. No equipment or vehicles other than
those actually in use in the mining operation, driven to work by employees of the mine, driven
to the site by persons buying material, associated with on-site farming operations, or
associated with the on-site residence(s) shal( be parked on this property.
Pustic ROADS:

60. County roads shali not be used in such a manner so as to produce excessive damage. If the
Napa Co Public Works Dept determrnes that damage be70nd normal wear has resulTed,
payment for repair to sa;d departrrient's satisfaction shall be immediately made.
61. Use of public roads by heavy trucks moving mining equipment and transporting mined
materials shall be minimized to the greatest extent possible on Fridays and the 12 weekend
days each year operation of the mine is herein authorized. Moreover, any reasonable
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restrictions on the days, dates, and times a given public road may be used that are found
necessary by a school district/public works department to prevent hazardous conditions
during school busing hours/damage to public roads shall be strictly adhered to.

62. Any flagman and/or additional traffic signs found necessary by the Napa Co Public Works
Department, CALTRANs, the State Highway Patrol, and relevant city public works
departments to eliminate hazards from the truck traffic generated shall be provided/installed.
Siasaae& LIGHT?NG:

63. Ari elevation specifying sign height, width, length, material(s), text, lettering size(s) and
color(s) and a plot plan indicating proposed Iocation shall be submitted to the P!anning
Division for review and approval at least 10 working days prior to the planned installation of
any future signs on-site. Each sign instalfed shall be maintained in a readable state. Except
for temporary traffic warning signs, use of moveabie or portable signs is prohibited (Napa Co
Code Section 18.11 6.060F).

64- No outdoor !ighting of a permanent nature shall be installed at the subject mine. Temporary
lighting, however, may be put up during floods and other recognmed emergencies. Said
temporary systems shall only be operated while work is actually taking place on site.
SITE Recuxmyios & REVEGETATION.

65. Al! reclamation activities shall be conducted in accordance with the applicable requirements
of all federal, state, regional and local public agencies and the revised reclamation and
revegetation plans required under Conditions 14 and 15 above.

66. Allequipment(includingtheBatchPlant),vehicles,buildings(includihgthewatchman'strailer
authorized herein), roads (other than the access road through the Batch/l/Vatch Plant Area),
accessways, pavement, debris, spoils piles, and material stockpiles associated with hard rock
quarrying and in-channel gravel removal shall be removed from the subject parcel and
properly disposed of off-site by August 1, 2006 and 2023, respectively or, if sooner, within 60
days affer the subject activity "peimanently ceases". For purposes of this permit hard rock
mining/gravel removal shall be considered by definition to have "perrrianently ceased" if (a)
the property owner informs the Pianning Division that this mine has been abandoned or (b)
less than 2,500 tons of rock or 1,500 tons of gravel, respectively, is excavated annually for 3
consecutive years.

The entirety of each area disturbed by the subject activity shall within 30 days after the date
identified above be re-graded to a natural appearing contour.(ie, a stream terra> with a
natural hiliock along the gorge in the case of the Rock Quarry; a series of natural stream
terraces in the case of the Batch/!/Vash Plant Area). Ail remaining roadbase materials
present therein shall be removed and those soils that have been severely compacted ripped
to a depth of 18 inches. Within 30 days thereafter stockpiled topsoil, fines and overburden
shall be spread over the entirety of the "pad" in the Rock Quarry Area to a depth of at least 18
inches and the whole of the Batch/Wash Plant Area to a depth of no less than 6 irir:hes. The
bare soil surfaz thereby created .shall thereafter be mulched. Revegetation of these.
mulched soils shall take place the following October before the first winters rains. Temporary

fencing shall immediately be instalied around these revegetated areas to protect the young

plants present from grazing deer and/or cattle. Said fences shall remain in place for 2 years
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afterthe last year augmented seeding or replanting is done. Thereafterfencing that does not
demarcate property lines shall be prompt!y removed.

The initial revegetation of this site and the subsequent maintenance of revegetated areas
created shall be administered by a qualified person familiar with Iocal plants and conditions.

67. All areas reclaimed shall be monitored every 80 days and remedial actions taken as
necessary to assure the successful revegetation. In September of the first year and in each
year thereafter untii the end of the bonding period established under Condition 73, survival
rates, growth, and the general health of the each species p!anted, the grass/ground cover
coverage achieved, and the amount of weed present shall be measured. Shrub/tree
replanting and/or supplemental seeding shall be undertaken before the end of Or,tober in
each year survival rates of the trees and shrubs planted fall below 80% and/or grass/ground
cover coverage falls below 70%. Moreover, weed control shalJ be immediately initiated if
weed becomes endemic in any revegetated area or portion thereof.
A report of the results of said monitoring and supplemental revegetation work, which shall be
prepared by a qualified person familiar with local plants and conditions, shall be submitted to
the Planning Division by July of the following year. Said report shall indicate the survival
rates, growth, and health of the various species planted, grass/ground cover coverage
achieved, the amount of weed present, the amourit of progress made in meeting the
performan> standards set by the approved Revegetation Plan, and the extent of the
supplemental p.lanting work and weed control efforts undertaken the prior year. Said report
shall also indicate what changes, if any, in future field plantings, soil amendment
requirements, supplemental seeding requirements, seed mixtures, and other technical details
of the Plan are needed to meet the performance standards established.

68. Reclamation of an area shall not be considered complete untif the.performance standards
established in the revised Revegetation P!an approved have been met and thereafter
maintained for at least 3 years without imgation, supplemental seeding, fertilizing, or other
human intervention.

69. Reclarnation activities involving noisy construction equipment such as graders, scrapers, and
large trucks shall only take pla> on weekdays between the hours of 7 in the morning and 6
in the evening. All such vehicles shall have operable, current industry-standard muffler
systems installed on them.

70. Waterand/ordustpalliativesshallbeappliedinsufficientquantitiesonaltunpavedtravelways

on-site and during all ground disturbing activities to keep to a minimum the amount of dust
produced.

71.

All spoils, debris, and so!id waste generated by site reclamation shall be disposed of at
approved locations that are outside the boundaries of all floodways, riparian zones, marshes,
wet{ands and vernal pools and are situated more than 50 feet from the tops of the bank of
any drainageway, pond, or lake. The location of each disposai site to be utilized shall be
submitted to the Planning Division, and where necessary, the Napa Co Local Enforcement
Agency for approva! prior to commencement of its use.

F=sciag GUARAN.TEES:
72.

A Financial Security Agreement executed by the property owner and mine operator covering
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the reclamation work to be performed shall be submitted to the Napa County Board of
Supervisors for review and approval by July 1, 1998. Said agreement shall thereafter be
reviewed every s years uritil the required reclamation work is accepted by the County's
Planning Director as full and complete. The cost of said reviews shall be borne by the mine
operator, or, if there is nqne, the property owner.
73.

Initial surety bonds or other a!lowable securnies as specified in Section '16. 1 2. 1 60 of the Napa
Co Code shall be posted by Juiy 1, 1998 by the mine operator, or, if there is none, the
property owner to guarantee full and complete reclamation of each of the areas disturbed.
The initial amounts of said securities shall be as follows:
A.
B.

Hard Rock QuarryArea - $22, 900
Gravel Pit & Batch/!/Vash Plant Area - $25, 900

Eadi security thereafter shall be kept in ful! Torce and effect until redamation and
revegetation of all portions of the area involved have been completed to the satisfaction of the
Pianning Director. Thereafter a residuaJ bond or other secur% in an amount necessary to
ensure the continued viability of the reclamation effort in this portion of the site shall be
maintained for a periodi of s years beginning with the Iast year of augmented seeding,
fertilizing, etc. The amount of said security shall not be fess than 10% of the aggregate cost
for all reclamation work performed in that area or the cost to completely revegetate the area,
whichever is greater,
74.

The amounts 61 the securities required shall be reviewed and adjusted as necessary in Jurie
of each year to assure that they remain sufficient to reclaim each area to the plan adopted.
Calculations on the State Offioe of Mine Reclamation's Financial Assurance Cost Estimate

Worksheets done in conformance with the instructions thereto specifying the size of the
securities needed shall be submitted to the Planning Division for revi6w and approval by July
1 st along with evidence that the staff of the State Office of Mine Reclamation have reviewed
said calculations and found the results reasonable.

Ail mine-re!ated acUvities shall cease on-site if said calculations and the revised securities

they mandate have not been received by the Planning Division by the date specified above.
Moreover, they shall remain suspended thereafter until said caiculations and securities are
received.

!Eh'vigosueurai/Aashcy Reouiyuewrsa

75. Mitigation Measures 1 through 16 contained in the August 15, 1997 Project Revision
Statement attached to the Revised Pope Creek Rock Quarry/Gravel Pit Negative Declaration
shall be fully complied with. Full compliance shall include removal of the debris fence
required under Mitigation Measure 3 and the bou!ders, rock, and debris caught no latter than
June 1, 2006.

76. Al! applicable building codes, zoning standards, and requirements of various County
departments and other local, state and federal agencies that are not in conflict with these
conditions shall be fully complied with. Said requirements shall include, without limitation,
those requirements contained in the following documents:
(a) 'NapaCoPublicWorksDeptCommentsdatedOctober'30,1996;

(b) Napa Co Fire Dept Commgnts dated March 19, 1997 0ri addition standard highway
address and hydrant location signs satisfactory to the Napa Co First Dept shall be
installed);
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(c) NapaCoEnvironmentalManagementDeptCommentsdatedOctober30,1996and
April 15, 1998;
(d)
(e)

Napa Co Bui!ding Inspedion Division Corffments dated October 22, 1 996;

State Offi> of Mine Reclamation Comments dated November 14, 1997 (excluding
that portion of Recommendation 4 prohibiting the use of the channel as an
acoessway):

(f) State Dept of Fish & Game Comments dated November 24 and May 29, 1997
(excluding Recommendation 3);
(g)
(h)
(i)

State Division of Water Rights Comments dated November 1, 1 996;
US Arrny Corps of Engineers Comments dated June 18, 1 997; AND
US Bureau of Land Management Comments dated March 13, 1997.

77. All applicable provisions of Chapter 16.12 (Surface Mining & Reclamation) of the Napa
County Code shall be fully oomplied with.

78. All relevant reclamation standards contained in Article 9 (Reclamation Standards) of the
adopted State Mining & Geology Board Reclamation Regulations shall be met.
79. All staff costs associated with (a) the state-mandated annuai inspections of this mine, (b)
monitoring compliance with these conditions and project revisions, and (c) the required
reviews of this permit by the Commission every 5th year shall be borne by the mine operator
or, if there is none, the property 6wner other than those costs related to the investigation of
complaints of oon-compiiance which are determined to be unfounded. Costs shall be as
established by Board of Supervisors' Resolution 95-77 as hereafter amended or rep(aced. If
said costs are not paid within 10 days of demand, all mining operations shall cease on-site.
They shall remain suspended thereafter until payment of all monies owed is received by the
County.

CONDO6j'LF
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NAPA COUNTY

CONSERVATION * DEVELOPMENT
?

Jeffkty Reddlng
Dlredor

P[G DEPARTMENT

1195 Third Straet. Roam 210 * Napa. Caufomia 94559-3(m
Telephone 7ml253-4416
Fax '1071253-4376

September 24, 1996

Tajbot Bailey
SYAR INDUSTRIES, INC.
P.0. Box 2540

Napa, CA 94558
RE:

Reclamation Program - Syar Napa Cluarry (Af)N 45-360-05, 46-450-21, etck

Dear Mr. Bailey:

I have finally had a chance to revise this letter in light of our August 22, 1996 meeting and subsequent
discussions with my supervisor, Sylvia Toth. As I indicated on August 22nd, I have revJewed the

reclamation plan for this quarry in relation to the 1996 aeriaJ photo your firm supplied on August 1, 1996
and my notes of our May 10, 1996 field inspection of the site. On the positive side, l noted that
revegetation of those areas reseeded with grass appears to have been very qiicressful. Moreover,

volunteer revegetation of parts of the site with grass and coyote bush appears to be occurring relatively
rapidly. l also noted that the trees planted in 1975 and 1976 appear healthy, though somewhat stunted.

On the other hand, mining appears to have extended into areas that were not approved for mining under
either the original use permit (use Permit U-27374), siibspqiienr modifications thereto (Use Permit U128182), or the reclamation plan approved in 1984. One of these areas lies completely outside the
boundaries of area specified for reclamation under the approved recJamation plan. l was also unable,
from our discussion, to determine the current status of mining operations in each area. Finally, l noted
that a pavement/concrete recycling operation has been started on-site. No permit has ever been issued
for this activity.

Based on the foregoing observations, I am formally requesting that within the next 120 days Syar
Industries take the following actions:

1. submit an annotated copy of the most current 1 " =300 ft. aerial photo of the site delineating (a)
those areas within which mining was completed and use for any mining-associated purpose
terminated prior to January 1, 1976, (b) those areas within which mining has now been
compjeted and all use terminated that were mined/used after January 1, 1976; (c) those areas
currently being mined/used and (d) those areas that are presently expected to be mined/used in
the future;

2. submit a detaiJed, up-to-date mining/reclamation schedule for each individual area identified
under Items 1(b), (c), & {d) above in compliance with Condition l of Use Permit U-27374 and
Paragraph s of Napa County Security For Reclamation Agreement 2225. This schedule should
indicate the type(s) and estimated amount(s) of material yet to be removed from each area and
the types of mining-associated uses that are expected to be conducted there; AND
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3.

provide an up-to-date estimate of the amount of money needed to recjaim the lands involved
pursuant to Section 16.12.220 of the Napa County Code. A detailed breakdown of costs on an
area by area basis should be included.

!Based on the informat.ion provided, an am?ended reclamation plan, use permit, and/or increased bond may

be required. In addition an application for a use permit modjfication to cover the pavement/concrete
recycling operation currently taking place on the propeny vy3ffl be required.
If you have any questions regarding these matters, please contact me at your earliest convenience.
Tharik you in advance for your immediate attention to and cooperation in this matter.
Rpspectfiilly Yoursi

2-?z ?. J?
WILLIAM t. SEILECK

Project Planner - Syar Napa Quarry

CC:

Jeff Redding, Director

/Ken Johanson, Napa County Public Works Director
Joseph Folkard, Deputy County Counsel
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