BEFORE THE BOARD OF SUPERVISORS
OF NAPA COUNTY
In the Matter of:
An Appeal by Stop Syar Expansion, Steven Booth, Sandra
Booth, Julia Winiarski, Kathy Felch, Richard S. Blair,
Susanne M. von Gymnich-Rosenberg, and David Lopez
RESOLUTION NO. 2016- ___
(hereafter Appellant Stop Syar Expansion or SSE) to (A) a
decision made by the Planning Commission on October 21,
FINDINGS OF FACT AND
2015, to certify the EIR prepared in connection with the Syar DECISION ON APPEAL
Project; and (B) a decision made by the Planning
Commission on November 18, 2015, to adopt Resolution No.
2015-03 regarding the Syar Project and the CEQA Findings.
The Syar Project site is located on the east side of State
Highway 221 (Napa-Vallejo Highway) at its intersection
with Basalt Road east of 2301 Napa-Vallejo Highway, within
the unincorporated portion of Napa County, Assessor's
Parcel Numbers 045-360-005,046-370-012, -013, -015, -022,
-025, 046-390-002, -003, and 046-450-071.

WHEREAS, on or about May 7, 2008, Syar Industries, Inc. (Syar, Applicant, or
Permittee) submitted an application for Surface Mining Permit No. P08-00337-SMP (SMP No.
P08-00337-SMP or Permit) to the Napa County Planning, Building and Environmental Services
(PBES) Department (formerly the Conservation, Development and Planning Department)
requesting approval of a Surface Mining Permit (SMP) to modify the mining and reclamation
plan and associated aggregate processing, production and sales as currently permitted under
County Permit Nos. UP-128182, UP-27374, and County Agreement No. 2225 to allow: a) an
approximate 124 acre expansion of the current surfacing mining and reclamation plan for a 35
year term; b) an increase in mining depth from approximately 300 feet and 150 feet above mean
sea level (msl) to no greater than 50 feet above msl; c) an increase in production of aggregate
materials from approximately 1 million tons per year to 2 million tons per year; d) add
Reclaimed Asphalt Pavement (RAP) handling equipment to the existing asphalt batch plant; and
e) relocate and improve portions of Skyline Trail that were originally constructed on the quarry
property back onto Skyline Wilderness Park lands (the 2008 Syar Project, proposed Project or
Project);
WHEREAS, the proposed Project is located on the east side of State Highway 221
(Napa-Vallejo Highway) at its intersection with Basalt Road at 2301 Napa-Vallejo Highway,
within the unincorporated portion of Napa County and zoned Agricultural Watershed (AW) on
parcel numbers 045-360-005, 046-370-012, -013, -015, 046-390-002, -003, and 046-450-071,
and zoned Industrial (I) on parcels 046-370-022 and -025. The southern end of parcel number

045-360-005 is within the Airport Compatibility Combination District (Zone D); however, no
Project activities are proposed in this area (the Project Site);
WHEREAS, in March 2009, the PBES Department assisted by planning consultant GHD
(formerly Winzler & Kelly) initiated the environmental review process required by the California
Environmental Quality Act (CEQA), to analyze the potential environmental impacts of the 2008
Syar Project;
WHEREAS, in June 2009, an Initial Study/Environmental Checklist was prepared to
identify areas to be further discussed in an environmental impact report (EIR);
WHEREAS, on June 10, 2009, a formal Notice of Preparation of an EIR (NOP) was
issued soliciting public input regarding the Draft EIR (or DEIR) for the 2008 Syar Project. The
comment period ran from June 10, 2009 through July 14, 2009;
WHEREAS, on July 1, 2009, the Napa County Planning Commission (or Planning
Commission) held a public scoping session, in conjunction with circulation of the NOP, to elicit
additional comments from the public on the scope and content of the DEIR;
WHEREAS, during the NOP period and scoping session (June 10th through July 14,
2009) the County received over 150 comments. These comments were considered in the
preparation of the DEIR;
WHEREAS, on September 23, 2009, the PBES Department held a public informational
meeting on the 2008 Syar Project;
WHEREAS, the County, as lead agency, caused to be prepared a Draft EIR for the 2008
Syar Project entitled “The Syar Napa Quarry Expansion Surface Mining Permit No. P08-00337
Project (August 2013) (State Clearinghouse No. 2009062054)”;
WHEREAS, in accordance with CEQA, the Draft EIR was released for public and
agency review on September 6, 2013. The public comment period ran from September 6, 2013
through December 5, 2013;
WHEREAS, on October 2, 2013, the County held two public hearings on the Draft EIR
for purposes of receiving public comment: one hearing was held in the morning before the
Planning Commission and one was held in the evening before the Director of the PBES
Department;
WHEREAS, between the start of the public comment period on September 6, 2013, and
its end on December 5, 2013, the County received 26 public and agency written comments on the
Draft EIR;
WHEREAS, in accordance with CEQA, all comments received on the Draft EIR during
the comment period were responded to and included in a Final EIR or FEIR. The Final EIR

included the Draft EIR and comments and responses to comments on the Draft EIR and minor
text changes to the Draft EIR;
WHEREAS, on November 11, 2014, in accordance with CEQA, the Final EIR
(November 2014) was mailed to all commenting state and local agencies, organizations and
individuals at least ten days prior to the Planning Commission’s action on the 2008 Syar Project;
WHEREAS, on November 21, 2014, notice of a public hearing on the 2008 Syar Project
before the Napa County Planning Commission was mailed, published and posted in accordance
with County Code Section 16.12.370;
WHEREAS, in accordance with Government Code Section 65402, the PBES Department
prepared a written report for the Planning Commission’s consideration regarding implementing
the 2008 Syar Project and its consistency with the Napa County General Plan;
WHEREAS, on January 7, 2015, the Commission conducted a public hearing to consider
certification of the EIR and the merits of the 2008 Syar Project and associated SMP. Prior to the
hearing, comments were received on the 2008 Syar Project, as well as, the adequacy of the
proposed Final EIR (November 2014). During the hearing, there were several hours of testimony
presented primarily by interested parties. At the conclusion of the public testimony, the
Commission continued the hearing to February 18, 2015 and directed staff to: a) evaluate and
respond to public comments; b) clarify potential impacts and how they were assessed; c) clarify
the benefits and disadvantages of the Project alternatives identified in the EIR; d) provide a
hybrid project alternative for consideration; and e) clarify and refine proposed mitigation
measures and conditions of approval;
WHEREAS, at the continued public hearing on February 18, 2015, the Commission
received additional testimony and comments from interested parties on the Final EIR and 2008
Syar Project. At staff’s request, the Commission continued the item to the April 1, 2015 to allow
staff and the environmental consultant additional time to evaluate and respond to comments. The
Commission also directed staff, at the request of interested parties, to explore the option of
conducting a special meeting to allow a more convenient opportunity for the public to attend and
participate in the hearing process;
WHEREAS, on March 17, 2015, in response to concerns raised by the public, Syar
modified the 2008 Syar Project by: (1) reducing the proposed annual production level from 2
million tons per year to 1.3 million tons per year consistent with the Reduced Production
Alternative; (2) reducing the size of the proposed expansion areas by approximately 15 acres; (3)
clarifying hours of operation; (4) providing additional tree planting areas; (5) committing to
provide prior notice of blasting activities; and (5) agreeing to suspend blasting during windy
periods1 (hereafter referred to as the Syar Modified Project);
WHEREAS, the Syar Modified Project has less environmental impacts and a smaller
footprint than the 2008 Syar Project. The Syar Modified Project also incorporates and captures
1

Please see Syar letter dated March 17, 2015 for further details of the Syar Modified Project.

all of the Project features and mitigation measures contained in the Reduced Project Alternative
with some operational changes and additional tree plantings;
WHEREAS, on April 1, 2015, the Commission dropped the item from its agenda so that
it could be re-noticed for a special meeting in the late afternoon to allow staff adequate time to
evaluate the Syar Modified Project;
WHEREAS, on August 12, 2015, the Commission conducted a special meeting to
consider certification of the EIR and the merits of the proposed quarry expansion including the
Syar Modified Project and associated SMP. Public notice of this meeting was mailed, posted
and published on July 11, 2015. Immediately prior to the hearing, extensive comments and
technical reports were received. The Commission heard and considered several hours of
testimony. After listening to all comments from the Applicant, public and interested parties, the
Commission continued the hearing to September 2, 2015, to allow time for staff and County
consultants to review and evaluate the comments;
WHEREAS, at the continued public hearing on September 2, 2015, the Commission
received additional testimony and comments from interested parties on the Final EIR and
Project. At staff’s request, the Commission continued the item to the October 21, 2015,
Commission meeting, to allow staff and the consultants time to adequately review materials
submitted and comments received;
WHEREAS, pursuant to State CEQA Guidelines Section 15132, the FEIR consists of the
following documents and records: the Draft EIR for the Syar Napa Quarry Expansion Project
(August 2013) (State Clearinghouse No. 2009062054); the FEIR and Appendix A (November
2014), Appendix B to the FEIR (June 2015), Appendix C to the FEIR (October 2015); the
following Planning Commission staff reports including attachments: January 1, February 18,
August 12, and October 21, 2015; and the related planning and other County records, minutes,
and files constituting the record of proceedings which is incorporated herein by this reference.
The DEIR and FEIR are hereafter referred to as the FEIR or Final EIR;
WHEREAS, on October 21, 2015, at a duly noticed public hearing, the Planning
Commission heard and considered all public comments including from the Applicant team,
environmental consultants, public and interested parties. The Commission tentatively considered
approval of the Syar Modified Project plus an additional four-acre buffer area to protect the
Pasini Pond, which can be viewed from Skyline Wilderness Park in Area C which is hereafter
referred to as the Syar Modified Project Plus Area C;
WHEREAS, at the October 21st meeting, after considering all comments, the Planning
Commission closed the public hearing and adopted Resolution No. 2015-02 and certified the
Final EIR (October 2015);
WHEREAS, on November 3, 2015, within the prescribed period, Stop Syar Expansion,
Steven Booth, Sandra Booth, Julia Winiarski, Kathy Felch, Richard S. Blair, Susanne M. von
Gymnich-Rosenberg, and David Lopez (hereafter Appellant SSE) submitted a timely Notice of

Intent to Appeal the Planning Commission’s adoption of Resolution No. 2015-02 certifying the
Final EIR. On November 18, 2015, a timely appeal packet was submitted by Appellant SSE;
WHEREAS, on November 18, 2015, the Commission adopted Resolution No. 2015-03
which (1) Adopted Findings and Rejected the 2008 Syar Project, the No Project Alternative, and
the Reduced Footprint/Conservation Alternative Pursuant to the CEQA; (2) Found the Syar
Modified Project Plus Area C Consistent with the Napa County General Plan; (3) Adopted the
Mitigation Monitoring and Reporting Program; (4) Adopted the Syar Modified Project Plus Area
C; and (5) Approved Surface Mining Permit No. P08-00337-SMP subject to conditions of
approval;
WHEREAS, on December 4, 2015, within the prescribed period, Appellant SSE
submitted a timely Notice of Intent to Appeal the Planning Commission’s adoption of Resolution
No. 2015-03 adopting CEQA findings and approving the Syar Modified Project Plus Area C. On
December 16, 2015, a timely appeal packet was submitted by Appellant SSE;
WHEREAS, timely appeals to the Planning Commission decisions were also submitted
by Skyline Park Citizens Association, Inc. and Dorothy Glaros (hereafter Appellant SPCA);
WHEREAS, because the two Commission actions being appealed (e.g., certification of
the Final EIR and the CEQA findings and project approval) are interrelated and most of the
grounds raised in the appeals overlap each other, the Chairman of the Board consolidated the
appeals. Appellant SSE, Appellant SPCA, the Applicant and Staff all supported consolidation of
the appeals;
WHEREAS, in accordance with Napa County Code Section 2.88.080 (A), a hearing on
all four appeals was scheduled before the Board of Supervisors (the Board) on February 9, 2016,
a date at least 15 but no more than 90 days from the date of submittal of the appeals;
WHEREAS, on February 9, 2016, the Board opened the public hearing and with the
concurrence of Appellant SSE, Appellant SPCA, the Applicant, and Staff, continued the public
hearing to March 22, 2016, to accommodate all parties’ schedules;
WHEREAS, on March 22, 2016, at the continued public hearing, the Board heard and
considered the Staff report including a presentation from GHD and the presentation from
Appellant SSE. Because of the length of the presentations, the Board continued the hearing to
April 26th;
WHEREAS, on April 26, 2016, at the continued public hearing, the Board heard and
considered the presentation from Appellant SPCA, comments from the public and a portion of
Applicant Syar’s presentation. Because of the length of the presentations, the Board continued
the hearing to May 10th for the sole purpose of setting and announcing a future meeting date for
the continued hearing because a consensus on the future meeting date could not be reached
during the April 26th hearing;

WHEREAS, on May 10, 2016, at the continued public hearing, the Board, in agreement
with Appellant SSE, Appellant SPCA, Applicant and Staff continued the hearing to a special
meeting on July 11, 2016 so as to hear Applicant Syar’s remaining presentation rebuttal from
both Appellants and conducted deliberations;
WHEREAS, on July 11, 2016, the Board heard and considered the remainder of
Applicant Syar’s presentation and rebuttal from both Appellants. In addition, because a report
was recently prepared and released by the Cancer Registry of Greater California entitled
“Findings from the Napa County Cancer Concern Evaluation” dated June 1, 2016, (the Cancer
Report), the Board invited members of the public to comment on the Cancer Report even though
it did not contradict the findings contained in the EIR and did not rise to the level of being
significant new information under CEQA Guidelines Section 15088.5. No members of the
public commented on the Report. After considering all comments, the Board closed the public
hearing, deliberated, and adopted a motion of intent to: (1) deny Appellant SSE’s appeal dated
November 18, 2015, seeking to decertify the EIR; (2) deny Appellant SSE’s appeal dated
December 4, 2015, requesting that the CEQA findings and Planning Commission’s approval of
the Syar Modified Project Plus Area C be vacated; (3) deny Appellant SPCA’s appeal dated
November 18, 2015, seeking to decertify the EIR; (4) deny Appellant SPCA’s appeal dated
December 16, 2015, requesting that the CEQA findings and Planning Commission’s approval of
the Syar Modified Project Plus Area C be vacated; (5) certify the EIR; (6) adopt a resolution
making CEQA findings and upholding the Planning Commission’s approval of the Syar
Modified Project Plus Area C subject to modified conditions of approval;
WHEREAS, the Board further directed Staff to return on October 18, 2016, with
documents consistent with the Board’s expressed intent;
WHEREAS, this proposed Resolution containing the Findings of Fact and Decision on
Appeal having been presented to the Board for possible adoption at a regular meeting of the
Board on October 18, 2016, and interested persons having been given an opportunity to address
the Board regarding this proposed Resolution;
NOW, THEREFORE, BE IT RESOLVED, that the Board of Supervisors finds,
determines, concludes and decides as follows:
Section 1.

Recitals.

The Board hereby finds and determines that the foregoing recitals are true and correct.
Section 2.

Conduct of Appeal.

A.
Section 2.88.090 (B) provides that if the hearing before the approving authority
was recorded electronically or by a certified court reporter then upon request by the Appellant or
any interested party and upon a showing of good cause, the Board may permit additional
evidence to be presented which could have been presented at the time of the decision appealed
from was made, but was not.

B.
Because of a software malfunction, there is no recording of the October 21, 2015
Planning Commission's final hearing regarding the Syar Project. Pursuant to Napa County Code
Section 2.88.090 (A), if the hearing held before the approving authority (e.g., Planning
Commission) was not recorded electronically or by a certified court reporter, the hearing on the
appeal shall be de novo. Although the public hearings before the Commission on October 2,
2013, January 7, 2015, February 18, 2015, April 1, 2015, August 12, 2015, September 2, 2015,
and November 18, 2015 were recorded and transcripts were made available to the Board and the
public, the final hearing on October 21st was not recorded. As a result, the Chairman of the
Board determined that the appeal hearing would be held de novo. Appellant SSE and Appellant
SPCA concurred with the Chairman’s decision to conduct the hearing de novo.
Section 3.

Findings of Fact and Conclusions of Law on Appeal.

The Board hereby makes the following findings of fact and conclusions of law in regard
to each of the grounds for appeal as stated by Appellant in its Appeal.
PART I

A.

APPELLANT SSE EXPANSION NOVEMBER 18, 2015 APPEAL OF
PLANNING COMMISSION’S DECISION ON OCTOBER 21, 2015 TO
CERTIFY THE FEIR

First Ground of Appeal.

Appellant’s Position: Appellant SSE claims that ad hoc changes to the EIR document
created a lot of confusion among staff, commissioners and the public regarding the foundational
elements of the project including:
1. The Project Description and alternatives.
Various modifications have been made to the Project Description, and the document has not been
revised to analyze the effects of the changes (most of which were targeted at reducing impacts,
including significant and unavoidable impacts that the document failed to disclose in either the
DEIR or the 2014 FEIR). A stable Project Description is the sine qua non of CEQA analysis.
Modifying the Project Description after the EIR is finalized, without documenting the effects of
the changes (in what would normally have been at least an Addendum if the EIR had already
been certified) and never circling back to create an integrated analysis of the changes is a failure
in the CEQA process. Further “amending” the FEIR by providing additional appendices that
include important changes to analytical assumptions (e.g., the average truck trip distance)
subsequent to making changes to the Project is also unacceptable. In fact, at the time the EIR
was certified, there was considerable discussion by the Planning Commission regarding what the
Project actually was and it was clear from the discussion that at least one commissioner did not
understand the components (acreage adjustments) of County staff’s suggested Hybrid
Alternative.

2. Contradictory description of the physical size of the project.
The EIR describes the area of the project as 920 acres on 9 parcels (DEIR 4.0-3). The Mining
and Reclamation Plan describes the area of the Project as 870 acres on 10 parcels yet provides
parcel numbers for only 9. (Rev. MMRP, 11/9/15, 1/3, Table 1) The 2013 Special Report 205
released by the California Geologic Survey describes the area of the Napa Syar Quarry as a total
of 801 acres. (SR 205, p. 39)
3. Best management practices and avoidance measures.
Best management practices and other measures taken to avoid environmental impact included in
the Project Description were continually adjusted during the comment period, and a final version
of all such best management practices and avoidance measures was never published.
4. Mitigation measures to be implemented.
Mitigation measures were also continually adjusted during the comment period, and a final
version of all revised mitigation measures was never published. The County should have
provided a Mitigation Monitoring and Reporting Plan showing the changes made to each of the
mitigation measures.
5. County staff unable to answer Commissioners’ questions at certification hearing.
During the certification hearing, County staff were unable to answer some questions pertaining
to Project components and mitigation requirements. This indicates that even County staff were
unable to fully and completely understand the Project following the many ad hoc changes.
6. Interchangeable use of “total production” and “annual permitted saleable quantity”
throughout by County staff, consultants and staff obfuscate actual production for which EIR is
performed.
The terms “total production” and “annual permitted saleable quantity’ are used interchangeably
throughout the EIR and the EIR process even though these terms describe entirely different
production totals. As a result, the EIR underestimates the environmental impacts by
approximately 50% because the amount of production required to produce annual permitted
saleable quantities exceeds that amount by approximately 50%. Environmental impacts,
including but not limited to air quality, hydrology and water quality, noise and vibration and
greenhouse gases, determined by the amount of actual production is affected by this obfuscation
such that those environmental impacts are as yet unknown.
7. County’s failure to respond adequately or at all to comments.
The County failed to respond adequately or at all to comments by the public and by experts.
Most comments are argumentative rather than analytical. The County’s failure to respond to air
quality comments by Lindsey Sears is particularly harmful in that she points the County to

current exceedances by the Syar operation which even now go unchecked and unaddressed, all to
the detriment of the health of Napa residents.
Findings and Decision.
The Board finds and determines as follows:
Project Description and Alternatives:
During the processing of the project, the County modified certain portions of the Draft
EIR and added supplemental information to the Final EIR and Appendices. This information
amplified and clarified the information and conclusions already contained within the Draft EIR
and was provided to address comments received by the public, including the Appellants. While
the information may appear voluminous, none of it rises to the level of triggering recirculation
under the CEQA Guidelines.2 The County redlined its changes to the Draft EIR subsequent to its
publication in the Final EIR as tracked changes. The County published the redlined document
well in advance of the Planning Commission’s certification of the Final EIR and approval of the
project. In addition to the response to comments in the Final EIR, additional responses to
comments were provided for numerous comments made after the close of the official comment
period for the Draft EIR. These additional responses were included in the record as Appendices
B and C to the Final EIR. Additional responses can be found in the County staff reports and
communications from the EIR consultant made available as part of the administrative record.
The Syar EIR3 sufficiently detailed the project to adequately convey the extent and
components of the project, as well as provide for adequate review and assessment of potential
impacts. All of the items required by CEQA Guidelines Section 15125 are contained in the Draft
EIR. In addition, the EIR evaluated three alternatives to the project: the No Project Alternative,
the Reduced Production Alternative, and the Reduced Footprint/Conservation Alternative. An
additional alternative known as the Reduced Production and Reduced Footprint or Hybrid
Alternative was developed at the Planning Commission’s request and as the titles indicate both
were variations of the project that reduced the size and/or maximum annual production thereby
reducing the Project impacts.4
Citation: Final EIR, Appendix B, (Jun. 2015); Final EIR, Appendix C (Oct. 2015); Napa
County, Staff Report to Planning Commission on Alternative Analysis (Jul. 10, 2015); Napa
County, Staff Report to Planning Commission on Project Background (Aug. 4, 2015); Napa
County, Staff Report to Board of Supervisors on Syar Appeal Hearing, Exhibit A (Mar. 22,
2016); Napa County, Staff Report to Board of Supervisors on Syar Appeal Hearing (Jul. 11,
2016).

2

California Code of Regulations, title 14, Section 15000, et seq. hereafter referred to as CEQA Guidelines.
EIR refers to the Draft EIR, Final EIR and Appendices A, B and C unless otherwise stated.
4
See August 12, 2015, Commission Staff report (Syar Napa Quarry, Surface Mining Permit P08-00337, Alternative
Analysis Memo to the Planning Commission, Dated July 10, 2015)
3

Contradictory Physical Size of Project:
In Chapter 3.0 (Project Description) of the Draft EIR, the Quarry holding is described as
having approximately 920-acres, approximately 50-acres of which are located on the west side of
Highway 221 (containing Syar Industries Corporate headquarters: APN 046-370-002). The
remaining approximate 870-acres located east of Highway 221 is the “project site” in the EIR
because it contains all the facilities and operations including the mining areas identified in the
project description. The primary reason the 50-acre property was included as part of the Syar
Quarry Facility was to disclose and recognize that project activities could increase the use of
haul roads leading from quarry processing facilities to barge and train loading facilities that cross
this property and need to be accounted for in certain project report modeling, such as the Air
Quality and Health Risk Assessment (AQHRA).
The characterization of the Syar Quarry in State Report 205 (SR205) as a 801-acre
property is based on a California Department of Conservation (DOC) California Geological
Survey map at a scale of 1:150,000; whereas the County is utilizing property specific
information on a much smaller scale. Furthermore, SR205 does not include the Pasini Parcel.
The County did not rely upon or utilize the description in SR205 in the EIR. Contrary to
Appellant Stop Syar Expansion’s assertions, referencing a slightly different acreage for the
quarry from another agency’s report does not make the acreages identified in the EIR internally
inconsistent or contradictory.
Citation: Final EIR, Section 3 (Nov. 2014) Syar Industries, Napa Quarry Mining &
Reclamation Plan (Nov. 9, 2015); Napa County Planning Commission, Resolution 2015-03
adopting CEQA and Project Findings (approved Nov. 18, 2015); Napa County, Staff Report to
Board of Supervisors on Syar Appeal Hearing, Exhibit A, (Mar. 22, 2016); Napa County, Staff
Report to Planning Commission on Project Background (Aug. 4, 2015).
Changes to Conditions of Approval, Best Management Practices (BMPs) and Mitigation
Measures:
Mitigation Measures, BMPs and Conditions of Approval were modified slightly over
time to address public comments and concern at the Commission’s direction. The changes made
the provisions more stringent and subject to greater regulatory oversight. Changes made to the
mitigation measures subsequent to publication of the Draft EIR were shown as redlined/tracked
changes in the Final EIR, which was published well in advance of the Commission’s final
decisions on the Project. The changes reflect improvements to the project, mitigation measures,
and conditions of approval put in place in response to comments made by the public and the
Appellants. Additional changes to the mitigation measures and conditions of approval
subsequent to the publication of the FEIR were also done in response to specific comments or at
the direction of the Commission and were provided to the public and also only made the
provisions more stringent and subject to greater regulatory oversight. None of these measures
resulted in new impacts or increased the severity of existing impacts.
Citation: Syar Industries, Napa Quarry Mining & Reclamation Plan (Nov. 9, 2015);
Napa County Planning Commission, Resolution 2015-03 adopting CEQA and Project Findings

(approved Nov. 18, 2015); Napa County, Staff Report to Board of Supervisors on Syar Appeal
Hearing, Exhibit A, (Mar. 22, 2016); Napa County, Staff Report to Planning Commission on
Project Background (Aug. 4, 2015).
Commission Questions:
Appellant Stop Syar Expansion has provided no details as to what questions County staff
was allegedly unable to answer at the certification hearing. The Commission could have easily
requested responses from staff before certifying the EIR. Since that did not occur it is reasonable
to assume that staff adequately responded to the Commissioners’ questions such that the
Commission felt comfortable taking action.
Citation: Freeman Reporting, Transcript of Napa County Planning Commission
November 18, 2015 Hearing; County of Napa, Staff Report to Board of Supervisors on Syar
Appeal Hearing, Exhibit A, (Mar. 22, 2016).
Interchangeable Use of “Total Production” and “Annual Permitted Saleable Quantity:”
Production and sales are essentially one and the same. As described in Table 3.1 of the
Draft EIR (Existing and Proposed Annual Quarry Production) approximately 25% of the material
extracted for production is overburden. The project modeling for the baseline analysis includes
various amounts of excavation that are independent from, but related to the production level.
Therefore, aggregate sold or processed does not include approximately 25% of the unusable
overburden. However, the impacts associated with the reclamation movement of the additional
25% of overburden were included in the EIR.
Citation: Napa County, Staff Report to Board of Supervisors on Syar Appeal Hearing,
Exhibit A (Mar. 22, 2016); Napa County, Staff Presentation to Board of Supervisors on Project
(Mar. 22, 2016); Scott Cohen, Sespe, Presentation to Board of Supervisors on Air Quality &
Dust (Mar. 22, 2016); GHD, Memorandum to Board of Supervisors on Appeal Hearing
Response to Comments, pp. 1-19 (Jul. 1, 2016).
Failure to Respond to all Comments:
The County has made a good faith effort to adequately respond to all comments as
evidenced by the Final EIR, Appendices A, B and C and the staff reports provided to the
Commission and Board. Responses to comments need not be exhaustive; they only need to
demonstrate a good faith, reasoned analysis. (CEQA Guidelines Section 15088(c); Towards
Responsibility in Planning v. City Council (1988) 200 Cal.App.3d 671.) A general response to a
general comment is sufficient. (Paulek v. Department of Water Resources (2014) 231
Cal.App.4th 35.)
Citation: Napa County, Staff Presentation to Board of Supervisors on Project (Mar. 22,
2016).

Conclusions:
For the foregoing reasons, the Board denies the first ground of appeal and upholds the
Planning Commission's decision and approval of the Syar Modified Project Plus Area C subject
to the modified conditions of approval attached as Exhibit “A.”
B.

Second Ground of Appeal.

Appellant’s Position: Appellant SSE asserts that the County failed to follow its own
ordinance in processing the EIR, as follows:
The County’s processing of the EIR failed to comply with Napa County Code Section
16.12.350(E). Section 16.12.350(E) requires that a public hearing by the Planning Commission
to consider the approval or denial of application for mining permits requiring the preparation of
an environmental impact report no later than six months (180 days) after the receipt of a
completed application. Here, the application for the Syar expansion was received by the County
on May 7, 2008. The County deemed the application complete when it began its environmental
review in March 2009. The first Planning Commission hearing to consider the approval or
denial of the Syar application occurred on January 7, 2015. Accordingly, the County failed to
comply with the Napa County Code Section 16.12.350(E) regarding he timeliness of processing
the applicant. The approximate six and a half year process followed by the County in this
instance with its numerous ad hoc changes and revisions not only led to a contradictory,
incomplete and unclear document but ensured the EIR was based on outdated information and
granted the applicant a de facto extension of the permitted operation without CEQA review since
the 35 year period applied for does not begin to run until the EIR is certified and the permit
granted.
Findings and Decision.
The Board finds and determines that the County deemed the project application complete
in 2008. In 2012, Syar revised its proposal to reduce the mining area by 165 acres, which
resulted in additional analysis. The County subsequently released the Draft EIR for public
comment in 2013. The delay was not prejudicial and resulted in consideration of a substantially
reduced project. It should also be noted that the existing surface mining permit contains no
expiration date so therefore, there is no evidence that the EIR process provided for a de facto
extension of the existing permit.
Citation: Napa County, Staff Report to Planning Commission on Project Background
(Aug. 4, 2015); Napa County, Staff Report to Board of Supervisors on Syar Appeal Hearing,
Exhibit A, pp. 4-5 (Mar. 22, 2016); Syar Industries, Presentations to Board of Supervisors on
Appeal of Project (Apr. 26, 2016 and Jul. 11, 2016).

Conclusions:
For the foregoing reasons, the Board denies the second ground of appeal and upholds the
Planning Commission's decision and approval of the Syar Modified Project Plus Area C subject
to the modified conditions of approval attached as Exhibit “A.”
C.

Third Ground of Appeal.

Appellant’s Position: Baseline conditions are not adequately described. The EIR fails
to describe baseline conditions with reference to actually existing physical conditions. Instead,
the EIR relies on models conducted at other sites to analyze the baseline air quality impacts. It
used the standard trip length from the County’s traffic model to analyze baseline traffic
conditions. It fails to disclose existing water usage, relying instead on data for water usage and
groundwater levels to be collected after the expansion is approved. Air quality studies in the EIR
are based on mining industry sponsored tests and models conducted at other sites and are
calculated with controlled conditions not representative of the Project’s actual conditions. The
EIR provides no basis for relying on modeled conditions instead of measuring the actually
existing physical conditions.
Findings and Decision.
The Board finds and determines that lead agencies have discretion to decide how to
measure the existing baseline conditions without the project, subject to review for support by
substantial evidence. (Communities for a Better Env’t v. South Coast Air Quality Mgmt. Dist.
(2010) 48 Cal.4th 310, 336.) The County reasonably determined the appropriate air quality,
groundwater and traffic baseline conditions based on substantial evidence.
Groundwater Conditions:
Substantial evidence supports the EIR’s determination of baseline conditions for
groundwater. There is no historical metering of groundwater use at Syar Napa Quarry because
groundwater use metering has not been a County requirement of pre-existing groundwater wells
in the MST. The lack of groundwater extraction data is not unique in Napa County or the State of
California. Due to the unavailability of groundwater metering data in 2009 (when the County
published the NOP), metering was conducted as part of the baseline studies for the project during
2011. The EIR used this data to calculate the groundwater used during the baseline year of 2009
by adjusting for differing production volumes between 2009 and 2011, as recorded in the Syar
Napa Quarry Water Supply Assessment found in the Draft EIR, Appendix K.
Citations: Draft EIR Vol. 1, Sections 4.8, Appendices J & K (Aug. 2013); Final EIR,
Sections 2, 4 (Nov. 2014); Final EIR, Appendix B, Sections 2, 6 (Jun. 2015); Final EIR,
Appendix C, Section 2 (Oct. 2015); Syar Industries, Napa Quarry Mining & Reclamation Plan
(Nov. 9, 2015); Napa County Planning Commission, Resolution 2015-03 adopting CEQA and
Project Findings, Sections 5-6, 8; Syar Napa Quarry No. P08-00337-SMP Conditions of
Approval (adopted Nov. 18, 2015); Staff Report to Board of Supervisors on Syar Appeal
Hearing, Exhibit A (Mar. 22, 2016); Napa County, Staff Presentation to Board of Supervisors on

Project (Mar. 22, 2016); GHD, Presentation to Board of Supervisors on Hydrology (Mar. 22,
2016); GHD, Memorandum to Board of Supervisors on Appeal Hearing Response to Comments,
pp. 20-23 (Jul. 1, 2016); Napa County, Staff Report to Board of Supervisors on Syar Appeal
Hearing, p. 5-6 (Jul. 11, 2016); Syar Industries, Presentations to Board of Supervisors on Appeal
of Project (Apr. 26, 2016 and Jul. 11, 2016).
Air Quality:
Substantial evidence supports the EIR’s determination of baseline conditions for air
quality. In general, the project calculated baseline emissions using historical activity data
provided by Syar and equipment emissions characteristics as described in operating permits
issued by BAAQMD, source tests performed, California Air Resources Board Executive Orders
certifying emissions from non-road engines, statewide emissions inventories, and generally
accepted references such as US EPA’s AP-42 Compilation of Emissions Factors. Baseline onroad vehicle emissions were determined using the amount of materials transported, truck
capacity, and the distances traveled on each road segment. For fugitive dust, the County used
methodologies described in the California Air Resources Board’s AB 2588 Health Risk
Assessment Guidelines (CARB 2003) and BAAQMD’s Health Risk Screening Analysis
Guidelines (2010). Results of the health risk assessment were compared to significance
thresholds and the County concluded that the project impact after mitigation would be less than
significant.
The County’s air quality consultant (SESPE Consulting, Inc.) reviewed questions from
the public regarding the EIR’s baseline determination for air quality and confirmed that the
calculations were consistent with professional standards for the industry.
Citations: Draft EIR Vol. 1, Section 4.3 (Aug. 2013); Final EIR, Sections 2, 4,
Appendix I (Nov. 2014); Final EIR, Appendix B, Sections 2, 5 (Jun. 2015); Final EIR, Appendix
C, Sections 1, 5 (Oct. 2015); Syar Industries, Napa Quarry Mining & Reclamation Plan (Nov. 9,
2015); Napa County Planning Commission, Resolution 2015-03 adopting CEQA and Project
Findings, Sections 5-6, 8; Syar Napa Quarry No. P08-00337-SMP Conditions of Approval
(adopted Nov. 18, 2015); Staff Report to Board of Supervisors on Syar Appeal Hearing, Exhibit
A (Mar. 22, 2016); Napa County, Staff Presentation to Board of Supervisors on Project (Mar. 22,
2016); Scott Cohen, Sespe, Presentation to Board of Supervisors on Air Quality & Dust (Mar.
22, 2016); GHD, Memorandum to Board of Supervisors on Appeal Hearing Response to
Comments, pp. 1-19 (Jul. 1, 2016); Napa County, Staff Report to Board of Supervisors on Syar
Appeal Hearing, pp. 3-5 (Jul. 11, 2016); Syar Industries, Presentations to Board of Supervisors
on Appeal of Project (Apr. 26, 2016 and Jul. 11, 2016).
Traffic Conditions:
Substantial evidence supports the baseline for traffic conditions and the standard trip
length from the County’s traffic model to analyze baseline traffic conditions. The off-site haul
truck distances were determined based on forecasted growth in demand for the entire region. One
hundred percent of future market growth in the Production-Consumption Region was assumed to
be satisfied by increased Project production. In other words, this approach assessed the average

distance of all aggregate trips in the region regardless of whether or not they were truck trips
leaving the Syar Napa Quarry. This is a very conservative assumption and more than accounts
for the potential vehicle miles travelled (VMT) if truck trips did extend, on average, beyond the
standard trip length used to analyze baseline traffic conditions.
Citations: Draft EIR Volume 1, Section 4.3; Final EIR, Appendix C, Section 5 (Oct.
2015); GHD, Presentation to Board of Supervisors on Traffic, Mar. 22, 2016.
Conclusions:
For the foregoing reasons, the Board denies the third ground of appeal and upholds the
Planning Commission’s decision and approval of the Syar Modified Project Plus Area C subject
to the modified conditions of approval attached as Exhibit “A”.
D.

Fourth Ground of Appeal.

Appellant’s Position: Appellant SSE asserts that the No Project Alternative was
rejected without evidence, as follows:
The EIR repeatedly states that the project's main purpose is to provide a locally available
source of aggregate for Napa County. Yet the EIR states that the majority of the aggregate
produced by the quarry is trucked to American Canyon and then distributed throughout the Bay
Area. The County has admitted that it has not independently evaluated or received data to
analyze the reserves of local aggregate. Planning Commissioners stated at the October 21, 2015
certification hearing that the importance of a local source of aggregate was the reason for voting
to certify the EIR. The EIR does not contain evidentiary support for the EIR's contention of
being a local source nor the Planning Commission's objective in meeting that need. Further, the
EIR fails to separately analyze the reduction in impacts for the No Project Alternative that would
be associated with the elimination of the reclaimed asphalt plant. Without substantial evidence
regarding the local demand for aggregate and the amount of reserves under the existing
entitlements, the County cannot make a finding that the No Project Alternative fails to meet this
objective.
Findings and Decision.
The Board finds and determines that Napa County projects overwhelmingly use Napa
Quarry aggregate and the permittee has provided data accordingly. This is because construction
aggregate is a high bulk, low cost commodity, which results in significant haul costs. Local
projects use local aggregate to avoid unnecessary haul costs. This use will continue and will
likely increase with future infrastructure projects, including those locally funded by Measure T.
As clarified in the record on numerous occasions, the statement referenced by the Appellants
with respect to the majority of aggregate being trucked throughout the Bay Area is based on an
incorrect statement in a Project traffic report in which the consultant incorrectly assumed that all
trucks exiting the quarry to the south were headed to out of County destination. However, a
significant portion of the County is located south of the quarry, including American Canyon and,
more importantly, the designated truck routes for trucks heading north is to head south to the
intersection with Highway 29 at which point the trucks would head north and continue up valley.

The EIR did in fact include the No Project Alternative in its alternative analysis. Planning
Commission Resolution No. 2015-03, Section 7(C), identifies all of the evidence the
Commission relied on to reject the No Project Alternative. This evidence includes, but is not
limited to, a letter from Syar Assistant General Counsel Michael Corrigan to Deputy County
Counsel Laura J. Anderson, dated December 10, 2014; Syar’s PowerPoint Presentations to the
Planning Commission from Thomas Adams, Esq. on August 12, 2015 and October 21, 2015;
Syar Industry Letter to Planning Commission, August 7, 2015; Caltrans September 8, 2008
Construction Aggregate Supply Limitations Document; Cal Cima March 13, 2015 letter; and the
California Geologic Survey’s Special Report 205 “Update of Mineral Land Classification:
Aggregate Materials in the North San Francisco Bay Production-Consumption Region, Sonoma,
Napa, Marin and Southwestern Solano Counties (2013).” All of these documents were publicly
available and part of the administrative record before the Commission. Further, the Project has
adopted mitigation measures or incorporated project revisions that have reduced all significant
impacts to a level of less than significant. As such, the pursuant to Public Resources Code
Section 21002, there is no requirement that any alternative, including the No Project Alternative
be expressly rejected based on substantial evidence. (See San Franciscans for Reasonable
Growth v. City and County of San Francisco (1st Dist. 1989) 209 Cal.App.3d 1502, 1519 holding
that the reason for adopting mitigation measures and alternatives is to substantially lessen or
avoid significant environmental impacts thus once sufficient mitigation has been adopted to
reduce impacts to less than significant the agency need not adopt every mitigation scheme
proposed in the EIR.) The Project impacts have all been mitigated to less than significant and
therefore, the County is not required to reject the EIR alternatives based on substantial evidence.
(CEQA Guidelines Section 15091.) Regardless, the County has considered all reasonable
alternatives and made findings sufficient for the rejection of the No Project Alternative. (See
CEQA Findings Resolution adopted by the Board on October 18, 2016.)
Citations: Jim Syar, Letter to Planning Commission on Project (Aug. 7, 2015) included
in text above.
Conclusions:
For the foregoing reasons, the Board denies the fourth ground of appeal and upholds the
Planning Commission’s decision and approval of the Syar Modified Project Plus Area C subject
to the modified conditions of approval attached as Exhibit “A”.
E.

Fifth Ground of Appeal.
Appellant’s Position:
Appellant SSE contends that EIR requires recirculation, as follows:

Recirculation is required when significant new information is added to the EIR after
public notice is given of the availability of the Draft EIR for public review but before
certification (CEQA Guidelines Section 15087). Here, a new alternative (the Hybrid Alternative)
was added, new conclusions regarding truck trips and trip length without data to support them

was added in the staff report for the August 12, 2015 public hearing and new legislation was
enacted, the Sustainable Groundwater Management Act yet there is no evidence of Syar's ability
to comply with and achieve the goals of this new legislation. The State of California's application
to remove the AW:SWP zoning that protects the park land from mining constitutes significant
new information requiring recirculation of the EIR. The EIR should not have been certified by
the Planning Commission when the State of California's intention was known to remove the
AW:SWP zoning as the State of California's application. Members of the public repeatedly
requested that the EIR be recirculated so the public and decision makers with a clear basis for
evaluating the proposed Project and its potential impact. The process used by the County made
this impossible, requests for recirculation were ignored then finally denied when the EIR was
certified. As a result, its conclusions regarding potential impacts and required mitigation are
unreliable and suspect.
Findings and Decision.
The Board finds and determines that CEQA Guidelines Section 15088.5 requires
recirculation of an EIR prior to certification, when significant new information is added to the
EIR after public notice is given of the availability of the draft EIR for public review but before
certification. New information added to an EIR is not “significant” unless the EIR is changed in
a way that deprives the public of a meaningful opportunity to comment upon a substantial
adverse environmental effect of the project or a feasible way to mitigate or avoid such an effect
(including a feasible project alternative) that the project’s proponents have declined to
implement. “Significant new information” requiring recirculation includes, for example, a
disclosure showing that:
(1)
(2)
(3)

(4)

A new significant environmental impact would result from the project or from a new
mitigation measure proposed to be implemented.
A substantial increase in the severity of an environmental impact would result unless
mitigation measures are adopted that reduce the impact to a level of insignificance.
A feasible project alternative or mitigation measure considerably different from
others previously analyzed would clearly lessen the environmental impacts of the
project, but the project’s proponents decline to adopt it.
The draft EIR was so fundamentally and basically inadequate and conclusory in
nature that meaningful public review and comment were precluded.

Recirculation is not required where the new information added to the EIR merely clarifies
or amplifies or makes insignificant modifications in an adequate EIR. (CEQA Guidelines
Section 15088.5(b).) By codifying the “significant new information” language, the Legislature
did not intend to promote endless rounds of revision and recirculation of EIRs. Recirculation was
intended to be an exception, rather than the general rule. “[R]ules regulating the protection of the
environment must not be subverted into an instrument for the oppression and delay of social,
economic, or recreational development and advancement.” (Citizens of Goleta Valley v. Board of
Supervisors (1990) 52 Cal.3d 553, 576.)
During environmental review and processing of the Project, the County modified certain
portions of the Draft EIR and new information was added in the Final EIR. This information

amplified and clarified the information and conclusions already contained within the Draft EIR.
While the information may appear voluminous, none of it rises to the level of triggering
recirculation under CEQA Guidelines Section 15088.5. None of the changes resulted in new
impacts but rather further reduced potential impacts by clarifying and amplifying the mitigation
measures or providing additional variations on alternatives analyzed in the EIR. The impacts
associated with the alternatives including the Syar Modified Project Plus Area C would be equal
to or less than what was analyzed and considered in the Draft EIR.
The new information regarding truck trips in the August 12, 2015 staff report
summarized the reduced impacts associated with the Reduced Production Alternative (1.3
million tons vs. 2 million tons) stating that it would reduce anticipated daily trips to the site by
approximately 300 trips per day (from 500 to 200 trips) and A.M. peak hour trips by
approximately 30 trips (from 51 to 21 trips) resulting in less than significant project level and
cumulative traffic impacts without the need for mitigation; and further reduce project related air
quality and emissions impacts, such as decreased emissions due to reduced haul trips to and from
the site. This information is an extrapolation of the fact that reduction in the maximum
production would result in a corresponding reduction in the number of trips and is premised on
the traffic analysis.
There are no substantial changes in the proposed project or the circumstances under
which the project is being undertaken that necessitated revision of the Draft EIR, nor did
significant new information become available. Furthermore, the Final EIR and Appendix A was
released in November 2014. Appendices B and C in the Final EIR provided expanded responses
to more public comments and clarified some of the mitigation measures. The County provided
the additional information in an effort to be thoroughly responsive to public comments and
concerns, which continued long after close of the comment period on the Draft EIR. Appendices
B and C were released in August 2015 and October 2015, respectively. The public had many
opportunities to review and comment on all of the information. None of the information was
new or substantially different from what had been presented before and did not differ from the
Draft EIR’s conclusions. The Planning Commission appropriately determined that recirculation
of the Draft EIR was not required prior to approval of the Syar Modified Project Plus Area C.
The State’s adoption of the Sustainable Groundwater Management Act (SGMA) does not
impose any legal requirements on Syar or other private property owners. Therefore, the
Appellant Stop Syar Expansion’s statement that there is no evidence of Syar's ability to comply
with and achieve the goals of this new legislation is without merit and no evidence have been
presented with respect to how the SGMA would result in any of the conditions in CEQA
Guideline Section 15088.5 listed above such as to require recirculation. Despite this, as already
discussed in responses to Skyline Park Citizens Association Appeals, the EIR has restricted
groundwater use of the project to its existing baseline amount, allows for no increase in
groundwater use and imposes strict monitoring and reporting requirements.
See also Findings and Decision to SPCA, Part I, Second Ground of Appeal and Part II,
Twelfth Ground of Appeal for discussion of Ground of Appeal on State’s Rezoning Application.

Citations: Draft EIR Vol. 1, Sections 4.0, 4.2, 4.9 (Aug. 2013); Final EIR, Sections 2, 4
(Nov. 2014); Napa County, Staff Report to Planning Commission on General Plan & Zoning
Designation (Aug. 4, 2015); Syar Industries, Napa Quarry Mining & Reclamation Plan, Section
1 (Nov. 9, 2015); Napa County Planning Commission, Resolution 2015-03 adopting CEQA and
Project Findings, Sections 5-6, 8; Staff Report to Board of Supervisors on Syar Appeal Hearing,
Exhibit A (Mar. 22, 2016); Napa County, Staff Presentation to Board of Supervisors on Project
(Mar. 22, 2016); Napa County, Staff Report to Board of Supervisors on Syar Appeal Hearing
(Jul. 11, 2016); Syar Industries, Presentations to Board of Supervisors on Appeal of Project (Apr.
26, 2016 and Jul. 11, 2016).
Conclusions:
For the foregoing reasons, the Board denies the fifth ground of appeal and upholds the
Planning Commission’s decision and approval of the Syar Modified Project Plus Area C subject
to the modified conditions of approval attached as Exhibit “A”.
F.

Sixth Ground of Appeal.
Appellant’s Position:

Appellant SSE claims that information was withheld until after close of the public
comment period and Certification of the EIR, as follows:
1. Applicant's Revised Mining and Reclamation Plan has not published until after close
of public comment period.
The Planning Commission closed the public comment period at its October 21, 2015
meeting, with direction that no further public comment would be permitted at its November 18,
2015 meeting when the final permit would be considered. On November 9, 2015, nineteen days
after the close of the public comment period, Syar completed its Revised Mining and
Reclamation Plan which was thereafter published by the County to the public. As a result, the
Planning Commission precluded any public comment whatsoever on the revised document.
2. State of California application to remove the :SWP zoning overlay of Skyline Park
withheld until after the Planning Commission certification of EIR.
The County's Planning, Building and Environmental Services (PBES) Department was
aware of an impending and reasonably foreseeable application by the State of California
Department of General Services to remove the :SWP park overlay protecting Skyline Park from
being mined in the event of its sale to a party subject to the County's zoning ordinances. PBES
and at least one Planning Commissioner learned of the State's impending application at least 2-3
weeks before the Planning Commission October 21, 2015 vote to certify the EIR. The DGS
representatives met with the County's Project planner, Donald Barrella, author of each staff
report on the project to the Planning Commissioners. The fact of this meeting and the County's
knowledge of the State's impending application was not disclosed while the public comment
period was still open and before the EIR was certified.

Findings and Decision.
The Board finds and determines as follows:
Updated Mining and Reclamation Plan:
Syar revised the Mining and Reclamation Plan (2015 MRP) after the Planning
Commission’s tentative approval the Syar Modified Project Plus Area C on October 21, 2015.
The revisions incorporated all of the mitigation measures and conditions of approval tentatively
adopted by the Commission prior to their final action on November 18, 2015.5 This Commission
and public had extensively discussed, reviewed, considered and analyzed the changes
incorporated into the 2015 MRP, including the conditions of approval, mitigation measures,
areas of disturbance, exclusion areas, mining operations, and reclamation matters over several
years. There is no legal requirement that requires public comment on the MRP after it was
revised to comply with and incorporate the mitigation measures and conditions of approval.
State Rezone Application:
The State’s application to rezone Skyline Park is wholly independent of the Project. The
Project does not affect the zoning of Skyline Park and the zoning of Skyline Park does not affect
the Project. While no mining activities occur within the Skyline Wilderness Park Combination
District, mining activities in any zoning district could occur subject to the approval of a surface
mining permit. The rezoning application does not change this fact and regardless, any
assumptions regarding the future possibility of changes to Skyline Park are speculative. As a
result, the rezoning application, is not relevant to the adequacy of the EIR and does not change
any of the analysis or conclusions of the EIR. Therefore, the County was under no obligation to
disclose an impending application prior to it being received by the County.
See also Findings and Decision to SPCA, Part I, Second Ground of Appeal and Part II,
Twelfth Ground of Appeal for discussion of Ground of Appeal on State’s Rezoning Application.
Citations: Napa County, Staff Report to Planning Commission on General Plan &
Zoning Designation (Aug. 4, 2015); Syar Industries, Napa Quarry Mining & Reclamation Plan,
Section 1 (Nov. 9, 2015); Napa County Planning Commission, Resolution 2015-03 adopting
CEQA and Project Findings, Sections 5-6, 8; Staff Report to Board of Supervisors on Syar
Appeal Hearing, Exhibit A (Mar. 22, 2016); Napa County, Staff Presentation to Board of
Supervisors on Project (Mar. 22, 2016); Napa County, Staff Report to Board of Supervisors on
Syar Appeal Hearing (Jul. 11, 2016); Syar Industries, Presentations to Board of Supervisors on
Appeal of Project (Apr. 26, 2016 and Jul. 11, 2016).

5

Any items not in the updated 2015 MRP or that ultimately need to be incorporated into the project will be
addressed by COA No. 1(C), which requires the Permittee to ultimately prepare an updated MRP to reflect the
totality of any County action approving the project.

Conclusions:
For the foregoing reasons, the Board denies the sixth ground of appeal and upholds the
Planning Commission’s decision and to approve the Syar Modified Project Plus Area C subject
to the modified conditions of approval attached as Exhibit “A”.
G.

Seventh Ground of Appeal.

Appellant’s Position: Appellant SSE asserts that foundational information was withheld
from the public, as follows: The EIR's greenhouse gas emissions calculations and the air quality
assessment are calculated on the basis of the number of truck and vehicle trips associated with
the quarry operation. However, the EIR does not identify the length of the truck or vehicle trips.
This information is essential for determination of the emissions associated with each and
cumulative trips. A California Public Records Act request was made for the weigh tags, which
identify the actual destination of each truck trip, thereby allowing calculation of the emissions
associated with it. The County refused to provide the weigh tags and acknowledged that it does
not have the information requested. After the lengthy EIR process, the administrative record still
does not contain evidence of the amount of aggregate used locally or the future local need for
aggregate or the reserves present in the expanded quarry. Failure to evaluate the emissions
associated with the actual trips renders the EIR's greenhouse gas emissions calculations and air
quality assessment invalid. The Planning Commission's conclusion that the environmental
impacts of the project on greenhouse gas emissions and air quality are “less than significant” is
not supported by substantial evidence.
Findings and Decision.
The Board finds and determines that CEQA does not require that the administrative
record for the project contain evidence of the amount of aggregate used locally or the future local
need for aggregate or the reserves present in the expanded quarry. The EIR analyzes the physical
impacts associated with the requested production limit and a reasonable range of alternatives.
Syar based its request for a production increase on its projected business plan and operations.
The application and project are not required to base the requested production increase on the
total usage by County residents and businesses. Despite this, the Syar Modified Project Plus
Area C approved by the Commission corresponded closely with the California Geological
Survey SR 205 Report conclusions regarding the 50-year historical average tons of aggregate
required per person per year in the North Bay Region.
To determine baseline conditions, production levels, and traffic characteristics for the
reports prepared in support of the EIR, the County relied on information from sales records
provided by Syar to staff and the EIR consultant and the DOC Mining Operation Annual Report.
In some cases, the EIR contained summary tables of the conclusions of the models; however, the
air quality modeling used extremely conservative assumptions for truck trips that if anything
overestimate the actual truck miles traveled and related emissions. But the statement is
technically incorrect in that the truck hauling distances included in the models were included in
the Draft EIR, Appendix I, Air Quality Health Risk Assessment.

Pursuant to state law, the production, price, and client information contained on the
weight tags is confidential and not subject to public examination because they contain
proprietary information that meets the definition of a “trade secret” as defined in Government
Code Section 6254.7. In addition, CEQA expressly mandates that trade secrets shall not be
included in an EIR. (Public Resources Code Section 21160.)
Based on the EIR and the administrative record, including testimony from air quality
experts, substantial evidence supports the Planning Commission’s findings that impacts
associated with the project on GHGs and Air Quality are less than significant.
Citations: Draft EIR Vol. 1, Section 4.3 (Aug. 2013); Final EIR, Sections 2, 4,
Appendix I (Nov. 2014); Final EIR, Appendix B, Sections 2, 5 (Jun. 2015); Final EIR, Appendix
C, Sections 1, 5 (Oct. 2015); Syar Industries, Napa Quarry Mining & Reclamation Plan (Nov. 9,
2015); Napa County Planning Commission, Resolution 2015-03 adopting CEQA and Project
Findings, Sections 5-6, 8; Syar Napa Quarry No. P08-00337-SMP Conditions of Approval
(adopted Nov. 18, 2015); Staff Report to Board of Supervisors on Syar Appeal Hearing, Exhibit
A (Mar. 22, 2016); Napa County, Staff Presentation to Board of Supervisors on Project (Mar. 22,
2016); Scott Cohen, Sespe, Presentation to Board of Supervisors on Air Quality & Dust (Mar.
22, 2016); GHD, Memorandum to Board of Supervisors on Appeal Hearing Response to
Comments, pp. 1-19 (Jul. 1, 2016); Napa County, Staff Report to Board of Supervisors on Syar
Appeal Hearing, pp. 3-5 (Jul. 11, 2016); Syar Industries, Presentations to Board of Supervisors
on Appeal of Project (Apr. 26, 2016 and Jul. 11, 2016).
Conclusions:
For the foregoing reasons, the Board denies the seventh ground of appeal and upholds the
Planning Commission’s decision and approval of the Syar Modified Project Plus Area C subject
to the modified conditions of approval attached as Exhibit “A”.
H.

Eighth Ground of Appeal.

Appellant’s Position: Appellant SSE claims that the EIR failed to study impacts
associated with reasonably foreseeable developments, as follows:
1.

Mining or other development within Skyline Park.

Mining or other development within Skyline Park was reasonably foreseeable before the
EIR was certified. The lease agreement between the State of California and the County of Napa
(Exh. 2, Lease Agreement, February 20, 1980) provides at page 2, paragraph 4(a) that:
“4.
In relation to the premises described herein, the State reserves and
excepts the following from this lease in favor of the County:
(a)
All mineral resources and deposits as defined in Section 6407 of the
California Public Resources Code, and the State shall have the right to prospect
for, mine, and remove such resources and deposits. Such right to prospect for,

mine and remove shall be limited to those areas of the property which the
Director of General Services determined to be reasonably necessary for the
removal of such resources and deposits.”
Two to three weeks prior to the EIR certification, the State of California Department of
General Services representatives met with the same PBES planner who had been handling the
Syar application and EIR since its inception to discuss the State's application to remove the
:SWP zoning overlay of Skyline Wilderness Park. The :SWP zoning of Skyline Wilderness Park
restricts the park land to certain uses, none of which includes mining. (Exh. 3, Napa County
Code 18.90.020). Removal of the :SWP zoning overlay would return all of Skyline Wilderness
Park to the AW zoning it previously enjoyed, thereby, according to the County, permitting
mining of the park lands, a reasonably foreseeable activity. The County failed to make a good
faith effort at disclosure of the State of California's plans and failed to consider the
environmental impacts, including cumulative impacts, of mining activity on the additional
contiguous 513 acres in Sector MM and thus did not comply with the requirements of CEQA.
Further, the County has failed to comply with state regulations in updating its zoning, and
seeking the public's approval through a Measure J/P vote, to reflect Sector MM in its land use
planning.
2.

AW:SWP zoning overlay.

The EIR failed to address the reasonably foreseeable impact of the County's creation and
implementation of the Skyline Wilderness Park zoning overlay (AW:SWP) on September 22,
2009. . At least 2 of the Project's parcels (045-360-005 and 046-370-012) are zoned AW:SWP. .
AW:SWP zoning does not permit mining.
3.

State of California Mining Sector MM.

The EIR failed to analyze the impact of the State of California's Geological Survey 2009
designation of 513 acres within Skyline Wilderness Park as a new mineral resource sector,
specifically Sector MM. The establishment of Sector MM was discussed in the California
Geological Survey's 2009 Special Report 205. Neither the environmental impact of such mining
nor the cumulative impacts of that mining as well as the Project's proposals were ever analyzed
in the EIR. As noted above, the County has failed to update its zoning ordinance in light of
Sector MM designation and to submit that rezoning to a Measure J/P vote of the public.
4.

Reasonably foreseeable development not analyzed.

The EIR failed to consider the cumulative impacts of other pending and/or approved-butnot-built projects such as the Suscol Ridge Mountain vineyard expansion, the Hobbs Winery and
event center, the Caldwell Winery expansion, Walt Ranch project, Kongsgaard Winery project,
the new County jail, Napa Pipe and the Meritage Hotel and Resort expansion. These projects are
expected to increase traffic, groundwater demands, noise and affect air quality, among other
environmental effects yet were not analyzed in the context of the Project EIR.

Findings and Decision.
The Board finds and determines as follows:
Failed to consider environmental impacts of mining on contiguous 513 acres in Sector
MM:
As noted above, the County did not learn of the State’s rezone request until October 2015
and therefore it was not a reasonably foreseeable project that required evaluation in the EIR. A
proposal that has not crystallized to the point that it would be reasonable and practical to evaluate
its cumulative impacts need not be treated as a probable future project. (City of Maywood v. Los
Angeles Unified School Dist. (2012) 208 Cal.App.4th 362.) There is no pending application for a
surface mining permit on any Skyline Park property and therefore, it is not reasonably
foreseeable that the park would be mined. An EIR’s discussion of cumulative impacts need not
provide the same level of detail as provided for project-specific effects. (CEQA Guidelines
Section 15130(b).) The Syar EIR appropriately evaluated the reasonably foreseeable projects that
were on file, approved or under construction. The Draft EIR appropriately identified the
geographic scope of the cumulative analysis, the method of evaluation and the list of relevant
projects. (See Draft EIR, page 4.0-2 through 4.0-5.)
State Rezoning Application:
The State’s application is wholly independent of the Project. The Project does not affect
the zoning of Skyline Park and the rezoning, if approved, would not affect the Project. No
mining activities currently occur or are proposed to take place within Skyline Park. Regardless
of the State’s application for rezoning, surface mining is allowed with the approval of a surface
mining permit. (Napa County Code Section 18.120.010(B)(3).) The removal of the Skyline
Wilderness Park Combination District overlay, if approved by the County, would not in itself
change the use of Skyline Park or the terms of the lease of with the State. Further, the Appellant
SSE identified no environmental impacts caused by the Project that would result from such a
change in zoning if it was approved. As discussed above any assumptions related to future uses
of the park are too speculative and therefore, not relevant to the EIR.
No parcels included in the Project are zoned AW:SWP. The parcels within the Syar
holding have the following General Plan Designations: Parcels 045-360-005, 046-370-012, -013,
-015, 046-390-002, -003, Agriculture, Watershed and Open Space (AWOS); Parcel 046-370-022
Industrial (I); Parcel 046-370-025 AWOS and I; Parcel 046-450-071 AWOS and PublicInstitutional (PI). The Skyline Wilderness Park Combination District overlay zone (SWP
Overlay) is specific to the following six Assessor's Parcel Numbers: 046-450-042, 046-390-001,
045-350-002, 045-360-001, 046-380-001, and portions of 046-450-041. Contrary to the claims
of Appellant SSE, Syar parcels are within the SWP Overlay.
See also Findings and Decision to SPCA, Part I, Second Ground of Appeal and Part II,
Twelfth Ground of Appeal for discussion of Ground of Appeal on State’s Rezoning Application.

Citations: Staff Report to Planning Commission on General Plan & Zoning Designation
(Aug. 4, 2015); Syar Industries, Napa Quarry Mining & Reclamation Plan, § 1 (Nov. 9, 2015);
Napa County Planning Commission, Resolution 2015-03 adopting CEQA and Project Findings,
§§ 5-6, 8; Staff Report to Board of Supervisors on Syar Appeal Hearing, Exhibit A (Mar. 22,
2016); Napa County, Staff Presentation to Board of Supervisors on Project (Mar. 22, 2016);
Napa County, Staff Report to Board of Supervisors on Syar Appeal Hearing (Jul. 11, 2016); Syar
Industries, Presentations to Board of Supervisors on Appeal of Project (Apr. 26, 2016 and July
11, 2016).
Failure to Study MM Designation & Failure to Comply with Measure P:
The state designation of Aggregate Resource Sector MM over a 513-acre aggregate
sector that primarily covers the western portions of Skyline Park, the Pasini Parcel, occurred in
November of 2013. The designation of Sector MM occurred well after initiation of the Draft
EIR for the Syar project and does not require the County to approve applications for surface
mining and therefore, as discussed above, absent a permit being filed to mine Skyline Park,
mining of the park is not a reasonably foreseeable probable future project that requires analysis
in the EIR.
Regarding compliance with Measure P, the Project site has “AW,” “AW:AC,” and “I”
zoning designations. These land use and zoning designations allow mining on the property with a
surface mining permit. Measure J amended the Napa County General Plan to ensure that
designated agricultural, watershed, and open space designated land could not be redesignated and
made available for more intense development without a vote of the people. Measure P was
adopted in 2008 and reaffirmed the protections provided by Measure J. Because the Project does
not require the County to change the site’s general plan land use or zoning designation, there is
no redesignation and therefore, Measure P does not apply. Furthermore, since Napa County Code
Section 18.120.010(B)(3), allows for surface mining in any zoning district, and the Quarry predates Measures J and P and the Project does not alter the maximum building intensity, change or
reduce the minimum parcel size or otherwise seek to re-designate agricultural lands, the
provisions of Measure P does not apply. See also Findings and Decision to SPCA, Part II,
Second Ground of Appeal for discussion of Ground of Appeal on Compliance with Measure P.
Citations: Draft EIR Vol. 1, Sections 4.0, 4.2, 4.9 (Aug. 2013); Final EIR, Sections 2, 4
(Nov. 2014); Napa County, Staff Report to Planning Commission on General Plan & Zoning
Designation (Aug. 4, 2015); Syar Industries, Napa Quarry Mining & Reclamation Plan, Section
1 (Nov. 9, 2015); Napa County Planning Commission, Resolution 2015-03 adopting CEQA and
Project Findings, Sections 5-6, 8; Staff Report to Board of Supervisors on Syar Appeal Hearing,
Exhibit A (Mar. 22, 2016); Napa County, Staff Presentation to Board of Supervisors on Project
(Mar. 22, 2016); Napa County, Staff Report to Board of Supervisors on Syar Appeal Hearing
(Jul. 11, 2016); Syar Industries, Presentations to Board of Supervisors on Appeal of Project (Apr.
26, 2016 and Jul. 11, 2016).

Cumulative Impact Analysis:
CEQA Guidelines Section 15125(a) requires that an EIR include a description of the
physical environmental conditions in the vicinity of the project, as they exist at the time the
Notice of Preparation (NOP) is published. CEQA Guidelines also specify that this description of
the physical environmental conditions is to serve as the baseline physical conditions by which a
lead agency determines whether impacts of a project are considered significant.
The NOP for the project was published in June 2009. As noted above, the County did not
learn of the State’s rezone request until October 2015 which was more than 6 years after the Syar
NOP was published and therefore it was not a reasonably foreseeable project that required
evaluation in the EIR. A proposal that has not crystalized to the point that it would be reasonable
and practical to evaluate its cumulative impacts need not be treated as a probable future project.
(City of Maywood v. Los Angeles Unified School Dist. (2012) 208 Cal.App.4th 362.) An EIR’s
discussion of cumulative impacts need not provide the same level of detail as provided for
project-specific effects. (CEQA Guidelines Section 15130(b).)
Regarding the other projects Appellant SSE alleges should have been considered
reasonably foreseeable and therefore included in the Syar EIR: the Walt Ranch and Kongsgaard
projects are over 8 miles to the north of Syar Napa Quarry and therefore beyond the reasonable
scope of any cumulative analysis. The Caldwell Winery expansion was not filed until April
2014, five years after the Syar NOP was published. The Suscol Mountain Vineyard Project EIR
was filed in 2009 (approved in 2013) and included Syar and the Napa Pipe projects in its
cumulative analysis with respect to groundwater, transportation and traffic. The County Jail EIR
(Certified April 8, 2014) included the Syar project in its cumulative analysis in the following
sections: Air Quality, Land Use, Noise, Transportation and Traffic. Because the water supply
would be provided by a municipal source, the jail would not contribute to cumulative
groundwater impacts on the Syar project. The Paul Hobbs Winery expansion for a new 66,000
gallon per year winery was submitted on April 2015, more than six years after the Syar NOP was
published. The Syar EIR appropriately evaluated the reasonably foreseeable projects that were
on file, approved or under construction. The Draft EIR appropriately identified the geographic
scope of the cumulative analysis, the method of evaluation and the list of relevant projects. (See
Draft EIR, Chapter 4.0 discussion of Environmental Setting.)
Citations: Draft EIR Vol. 1, 4 (Aug. 2013) [discussion of environmental setting]; Napa
County, Staff Report to Board of Supervisors on Syar Appeal Hearing (Jul. 11, 2016); Napa
County Planning Commission, Resolution 2015-03 adopting CEQA and Project Findings
(approved Nov. 18, 2015) Napa County, Staff Report to Board of Supervisors on Syar Appeal
Hearing, Exhibit A, (Mar. 22, 2016); Syar Industries, Presentations to Board of Supervisors on
Appeal of Project (Apr. 26, 2016 and Jul. 11, 2016); Napa County, Staff Report to Board of
Supervisors on Syar Appeal Hearing (Jul. 11, 2016).
Conclusions:
For the foregoing reasons, the Board denies the eighth ground of appeal and upholds the
Planning Commission’s decision and approval of the Syar Modified Project Plus Area C subject
to the modified conditions of approval attached as Exhibit “A”.

I.

Ninth Ground of Appeal.
Appellant’s Position:
Appellant SSE asserts that the EIR impact characterization is incomplete, as follows:

Several impacts that are characterized as less than significant are in fact significant, and
equally troubling, there is insufficient information (or available information is conflicting or
confusing) to assess the significance of many impacts, including air quality, groundwater, and
noise impacts, among others. Some examples (and exhaustive list is impossible given the scope
of the document and the ad hoc nature of revisions as discussed above) include:
1.

Noise impacts.

The document fails to disclose a significant noise impact by relying exclusively on the
County's noise ordinance as a measure of significance, while the EIR correctly includes a
significance criterion of 5 dBA increase as well. Adhering to the County's noise standards would
result in an increase of more than 5 dBA during most night-time hours in the neighborhood north
of the quarry. This issue was addressed in detail in noise comments provided in March of 2015.
Additional noise comments noted the lack of basis for determining the noise level of quarry
equipment. The noise analysis simply stated that measurements were taken in the vicinity of
operating equipment, but did not specify the equipment that was operating. The noise analysis
also fails to account for meteorological factors in its modeling of noise contours. The
predominant wind direction is from the quarry toward the northern neighborhood, and
additionally the topography of the area would greatly influence the direction that sound will
travel and how it will be reflected. To simply ignore these factors is to understate an impact.
Further, there is no raw data of noise testing in the record to support the conclusion that noise
impacts are less than significant.
2.

Groundwater impacts.

a.

Failure to account for cumulative impacts of foreseeable projects.

The EIR failed to consider the cumulative impacts on groundwater by reasonably
foreseeable development. These include the Suscol Ridge Mountain vineyard development (438
acres of new vineyard contiguous to the Project, 3-4 new wells to increase MST groundwater use
by 263 acre-feet per year).
b.

Failure to account for increased evaporative losses.

Groundwater use estimates fail to account for greatly increased evaporative losses from
seepage as well as increased losses from sand washing. The document should have estimated the
increased surface area from which seepage could occur (which is likely considerably more than
double the current surface area), and clearly disclosed the increased acreage of water/sediment
retention ponds. This information could then have been used to estimate the increased
evaporative losses that are not reflected in the groundwater estimate in EIR; the EIR simply
relies on maintaining the existing level of groundwater extraction from the well.

c.

Failure to account for increased groundwater use from sand washing.

Groundwater use also fails to account for the increased consumption of water from sand
washing. The EIR simply assumes that water used in sand washing will be captured and returned
to a pond for infiltration. However, some water is retained by the sand when it is washed; even
relatively dry sand contains some water; therefore increasing the volume of sand to be washed
will increase water consumption.
d.

Inaccurate description of current groundwater use.

The document assumes best management practice of dust suppression by twice daily
watering of all active mining areas. This assumption requires use of an additional 674.4 acre-feet
per year of groundwater. Yet the document repeatedly states that Syar will use no more
groundwater than the 140.6 acre-feet per year, it already allegedly uses. Either the BMP dust
suppression is not being done as assumed or the 140.6 acre-feet per year groundwater use is
grossly inaccurate. Given Syar's repeated promise to stay within its current groundwater use, and
the County's groundwater ordinance restriction on approval of projects in the MST that increase
groundwater use, the EIR must, yet fails to, accurately describe the current level of groundwater
use. If the Syar representation of pre-approval use of best practices in dust suppression is true
and it stays within its current use when expanded, then County approval of “current”
groundwater use will actually be 4.8 times greater than stated in the EIR.
e.

Actual groundwater conditions are unknown.

The EIR acknowledges the actual groundwater conditions are unknown, referring to the
groundwater usage data as a “preliminary assumption,” and concluding that “therefore, until a
series of long term groundwater level data are compiled, it is not known if an overall net deficit
of the groundwater levels is occurring in this portion of the MST is occurring.” (sic) The 140.6
acre foot per year figure is at best an estimate since there is no historical data of Syar's industrial
water use. There is no evidence, let alone substantial evidence, to support the EIR conclusion
that the Syar expansion will have “less than significant” impact on groundwater conditions in the
MST Groundwater Deficient Area.
f.
Groundwater depletion and increased sediment effect on steelhead trout and Western
Pond Turtles.
Both steelhead trout, on the Endangered Species List as threatened status, and Western
Pond Turtles, a specie of concern warranting full protection of their habitat, are found in Project's
expansion area. Neither the EIR nor the responses to public comments adequately address the
Project's exacerbation of groundwater depletion in the MST Groundwater Deficient Area and its
destruction of the Cayetano and Marie creeks and their watersheds. There is no adequate
discussion of the biological/aquatic resource impacts from the Project's increase in toxic
sediment discharges to the Cayetano/Marie watersheds. There is no analysis or mitigation
proposed for the destruction of habitat for the steelhead and the turtles. See comment letter from
Living Rivers Council in administrative record.

Findings and Decision.
The Board of Supervisors finds and determines as follows:
Noise:
The conclusions of the EIR are not based exclusively on compliance with the County’s
Noise Ordinance, in fact, the EIR relies on a thorough noise analysis. Noise measurements were
made at locations surrounding the quarry by Illingworth & Rodkin, Inc. (I&R) during October
2009 to establish the baseline noise conditions from existing quarry operations and other sources
of environmental noise (e.g., transportation noise sources). The noise monitoring survey included
long-term noise measurements at five locations and short-term noise measurements at two
locations. Several additional noise measurements were made within the quarry itself to document
noise levels close to operating quarry equipment. IN response to comments received on the Draft
EIR additional information relied upon in the noise analysis was provided in Final EIR
Appendices B and C including both the raw noise monitoring data to support the conclusions and
the equipment operating during noise measurements. The calculated noise levels presented in the
Draft EIR accounted for the worst-case scenario, which assumed hemispherical spreading noise
losses over a hard ground plane, no excess attenuation due to atmospheric absorption, and no
shielding by intervening topography for these surrounding sensitive receptors. Therefore, the
calculations represent a credible worst-case scenario. Operational noise levels, assuming the
worst-case conditions, are less than the County’s 50 dBA L50 noise level threshold for sounds
exceeding 30 minutes or more per hour. The results of the DEIR noise analysis established that
the Project with mitigation (including noise monitoring) would not generate noise levels in
excess of the daytime and nighttime noise level limits established by the County.
The increased buffers (or exclusion areas) in the Syar Modified Project Plus Area C and
the restrictions on the hours and location of noise production, as well as other conditions of
approval and mitigation measures for the project establish that the project would result in no
significant noise impacts.
Citations: Draft EIR Vol. 1, Section 4.11 (Aug. 2013); Final EIR, Sections 2, 4 (Nov.
2014); Final EIR, Appendix B, Sections 2, 4 (Jun. 2015); Final EIR, Appendix C, Section 3 (Oct.
2015); Syar Industries, Napa Quarry Mining & Reclamation Plan (Nov. 9, 2015); Napa County
Planning Commission, Resolution 2015-03 adopting CEQA and Project Findings, Sections 5-6,
8; Syar Napa Quarry No. P08-00337-SMP Conditions of Approval (adopted Nov. 18, 2015) [see
COA 2(f)]; Staff Report to Board of Supervisors on Syar Appeal Hearing, Exhibit A (Mar. 22,
2016); Napa County, Staff Presentation to Board of Supervisors on Project (Mar. 22, 2016);
GHD, Presentation to Board of Supervisors on Noise (Mar. 22, 2016); GHD, Memorandum to
Board of Supervisors on Appeal Hearing Response to Comments, pp. 23-26 (Jul. 1, 2016); Napa
County, Staff Report to Board of Supervisors on Syar Appeal Hearing, pp. 6-7 (Jul. 11, 2016);
Syar Industries, Presentations to Board of Supervisors on Appeal of Project (Apr. 26, 2016 and
Jul. 11, 2016).

Failure to account for cumulative impacts of foreseeable projects:
Regarding cumulative impacts, please see the discussion of cumulative impacts in
response to Appellant’s Eighth Ground of Appeal above.
Failure to account for increased evaporative losses:
With respect to increased evaporative losses, they were not specifically analyzed because
Mitigation Measure 4.8-2 would protect against potential persistent open water bodies (or pit
lakes such as present in State Blue Pit) which are created when mining intersects the
groundwater elevation (or potentiometric surface) and substantially increase evaporation losses.
Evaporative loss can also occur when the groundwater recharge mechanisms are interfered with,
such as when subsurface flow in fractures or soil is exposed or intercepted by mining. This
condition is also addressed by Mitigation Measure 4.8-2 which requires that any subsurface flow
in fractures or soil that is exposed or intercepted by the excavation (i.e. any surface water that is
not the direct result of surface water runoff during rain events) be reinfiltrated within the same
watershed boundaries. This mitigation also includes spring season monitoring concurrent with
Storm Water Pollution Prevention Plan (SWPPP) monitoring (required by Mitigation Measure
4.8-1) to verify that springs and subsurface flow exposed as a result of mining activities are
infiltrated back into the subsurface before reaching the surface flow channels. If persistent
springs are formed by mining activities a qualified professional will assess springs and provide
an evaluation to the County to determine if the elevation of these springs is part of the regional
groundwater potentiometric surface; if so, mining shall not advance further below that elevation.
It should also be noted that Appellant SSE has also asserted that the Project will increase
infiltration through the use of sediment ponds, this assertion seems to be somewhat at odds with
their assertion that the Project will decrease infiltration due to evaporative losses; however, they
are correct in that the project is designed to mimic baseline infiltration conditions with each
watershed to insure that any potential groundwater impacts are mitigated.
Failure to account for increased groundwater use from sand washing:
Water use associated with sand washing (both existing and for the originally proposed 2
million ton per year production level) is identified in the Water Supply Assessment prepared for
the EIR. (See Appendix K of the Draft EIR) Water use from sand washing was disclosed in the
EIR. As described herein, in Mitigation Measure 4.8-4 and COA No. 2(D) the annual
groundwater use is limited to 140.6 acre-feet per year, which will limit potential impacts
associated with groundwater use as part of sand washing. With regard to infiltration as described
in Section 3 of Appendix J, Napa Quarry Proposed Expansion Surface Hydrology and SubSurface Hydrogeologic Study of the Draft EIR, pre-project infiltration volumes were calculated
at 685 acre-feet per year in the Arroyo Creek drainage and 442 acre-feet per year in the State
Blue drainage, totaling 1,067 acre-feet per year. The infiltration volumes were calculated using
rainfall, evaporation, evapotranspiration, stream flow, and pond storage data. Therefore, potential
water use for sand washing is not expected to exceed the recharge potential of the Quarry
Property. Given the potential groundwater recharge rate for the quarry far exceeds the potential
use, as restricted by Mitigation Measures 4.8-3 and 4.8-4 and COA No. 2(D) potentially

significant groundwater impacts including groundwater recharge and local groundwater aquifer
levels are not anticipated.
Inaccurate description of current groundwater use:
The Quarry Facility is not connected to a municipal water source. Water is supplied by
groundwater. Water use at the Quarry is primarily attributed to dust suppression (watering of
roads, processing equipment, and stockpiles), aggregate and sand processing and washing, and
other incidental uses including truck washing to minimize material tracking onto public roads
and quarry utilities. Currently the operation utilizes approximately 140.6 acre-feet per year of
water. The proposed increase in production, and to a lesser extent the increase in mining area,
would demand approximately 50 acre-feet per year of additional water. There is no historical
metering of groundwater use at Syar Napa Quarry because groundwater use metering has not
been a County requirement of pre-existing groundwater wells in the MST. The lack of
groundwater extraction data is not unique to the Syar Napa Quarry or other wells in Napa
County.
Because complete groundwater metering data was not available during 2009 when the
NOP was published, additional metering was conducted as part of the baseline studies for the
project during 2011. This data was used to calculate the groundwater used during the baseline
year of 2009 by adjusting for differing production volumes between 2009 and 2011. To address
the projected water demands of the project the Water Supply Assessment provided calculations
for the water volume required to produce higher aggregate volumes. (Draft EIR, Appendix K.)
Because the Quarry’s groundwater supply well is located within Milliken-Sarco-Tulucay (MST)
groundwater deficient area, mitigation (Mitigation Measure 4.8-4) as well as conditions of
approval (COA No. 2(D)) have been imposed to restrict the annual groundwater use to the
baseline condition of 140.6 acre-feet per year, resulting in no net increase in groundwater use.
Both the mitigation measure and condition of approval include a monitoring program to ensure
that the amount of annual groundwater use is not exceeded.
Furthermore as previously described the potential use is not expected to exceed the
recharge potential of the Quarry Property. Given that the potential groundwater recharge rate for
the quarry far exceeds the potential use, and groundwater use is restricted by mitigation measures
and conditions of approval, potentially significant groundwater impacts including groundwater
supplies, groundwater recharge, local groundwater aquifer levels, and well interference or
drawdown effects on nearby wells are not anticipated.
Maintaining groundwater recharge volume is addressed by routing stormwater runoff to
existing ponds or new surface detention/infiltration basins that shall be constructed on recharge
areas to ensure that groundwater infiltration volumes are equal to pre-project groundwater
infiltration volumes. To maintain existing groundwater recharge, Mitigation Measure 4.8-2
requires monitoring of stream flow and pond elevation throughout the year, including the
installation of at least one new permanent groundwater monitoring well within the Arroyo Creek
drainage to monitor the groundwater elevation in the southern portion of the Quarry Property. If
there is a deficit in groundwater infiltration during one quarterly monitoring period, consumptive

use of water would be curtailed until groundwater recharge volumes are greater than or equal to
preproject volumes.
Groundwater depletion and increased sediment effect on steelhead trout and Western
Pond Turtles:
With regard to groundwater depletion and increased sediment effect on Steelhead Trout
and WPT habitat in the expansion area, there are no ponds or streams located in the expansion
areas that support Steelhead Trout or WPT or their habitat. The expansion areas are located in
the upland/foothill margins between existing Quarry footprint bounds and the Park, which does
not contain or support aquatic habitat. Marie Creek and Lake Marie are located in the central
portions of the Cayetano Creek Drainage.
While the expansion areas are located along the western periphery of the Cayetano Creek
Drainage, the project site and quarry do not drain into the Cayetano creek watershed, Marie
Creek, or Lake Marie, which are located approximately 0.3 to 0.5 miles to the east of the quarry.
A small portion of the southeast corner of the project site drains to Central Creek Drainage
located at the southern end of the project site. As described in the EIR, the project site and quarry
drains predominantly through a network of seasonal ditches and gullies to Arroyo Creek located
along the southern property boundary and receives a majority of the quarry’s runoff. Other
runoff of the quarry is confined in the State Gray and State Blue pits. Figure 4.8-10 of the Draft
EIR identifies drainage patters that would occur with the project; none of which are shown to
drain eastward towards Marie Creek or Lake Marie. One of the main reasons drainage would not
flow eastward or northward from the expansion areas is due to the ‘step back’ mining technique.
Therefore the site and project does not drain to areas that support Steelhead or WPT.
Furthermore, Arroyo Creek is not a known fish bearing stream, and polluted runoff would be
controlled by the SWPPP described in Section 4.8 (Hydrology and Water Quality) of the Draft
EIR.
Citations: Draft EIR Vol. 1, Sections 3, 4.8, Appendices J & K (Aug. 2013); Final EIR,
Sections 2, 4 (Nov. 2014); Final EIR, Appendix B, Sections 2, 6 (Jun. 2015); Final EIR,
Appendix C, Section 2 (Oct. 2015); Syar Industries, Napa Quarry Mining & Reclamation Plan
(Nov. 9, 2015); Napa County Planning Commission, Resolution 2015-03 adopting CEQA and
Project Findings, Sections 5-6, 8; Syar Napa Quarry No. P08-00337-SMP Conditions of
Approval (adopted Nov. 18, 2015); Staff Report to Board of Supervisors on Syar Appeal
Hearing, Exhibit A (Mar. 22, 2016); Napa County, Staff Presentation to Board of Supervisors on
Project (Mar. 22, 2016); GHD, Presentation to Board of Supervisors on Hydrology (Mar. 22,
2016); GHD, Memorandum to Board of Supervisors on Appeal Hearing Response to Comments,
pp. 20-23 (Jul. 1, 2016); Napa County, Staff Report to Board of Supervisors on Syar Appeal
Hearing, p. 5-6 (Jul. 11, 2016); Syar Industries, Presentations to Board of Supervisors on Appeal
of Project (Apr. 26, 2016 and Jul. 11, 2016).

Conclusions:
For the foregoing reasons, the Board denies the ninth ground of appeal and upholds the
Planning Commission’s decision and approval of the Syar Modified Project Plus Area C subject
to the modified conditions of approval attached as Exhibit “A”.
J.

Tenth Ground of Appeal.
Appellant’s Position:

Appellant SSE alleges that the EIR failed to adequately analyze air quality and health
risks, as follows:
The conclusion that there was no adverse health impact to the surrounding community as
a result of the expansion is not supported by the evidence. The current PM10 emissions from Syar
exceed the legal threshold. Further, the EIR Air Quality analysis is based on outdated modeling
rather than actual site testing. Respirable crystalline silica, for example, is modeled without
analysis at either 3%, 4% or 15% of the Project's fugitive dust. Although it contains respirable
crystalline silica, no offsite testing data was performed or is provided in the EIR to support its
conclusion that quarry expansion will have a less than significant effect on air quality and health
risk to the community. (See Lindsey Sears comment letter; comment letters of Greg Gilbert,
Autumn Wind Associates in the administrative record).
Findings and Decision.
The Board of Supervisors finds and determines as follows:
Air Quality:
An Air Quality Health Risk Assessment (AQHRA) was included in the Draft EIR. The
AQHRA includes emissions calculations for air quality and health risk impacts resulting from
the project and cumulative ongoing operations and activities, including an evaluation of cancer
and non-cancer impacts of the project. It was conducted and prepared in accordance with the Bay
Area Air Quality Management District (BAAQMD) accepted standards.6 Furthermore, during the
NOP the County confirmed with the BAAQMD that the methodologies used in the AQHRA
were appropriate and acceptable.7 Thus appropriate and acceptable methodologies were
determined and utilized in the AQHRA.

6

See Air Toxics NSR Program Health Risk Screening Analysis (HRSA) Guidelines (January 2010); and (Office of
Environmental Health Hazard Assessment (OEHHA) documents titled Air Toxics Hot Spots Program Guidance
Manual for the Preparation of Risk Assessments (August 2003) and Air Toxics Hot Spots Program Risk Assessment
Guidelines: Technical Support Document for Exposure Assessment and Stochastic Analysis (August 2012).

7

County letter dated July 30, 2009.

CEQA does not require “actual site testing.” However, substantial evidence supports the
conclusion that there would be no significant health impact under CEQA. The project calculated
impacts using historical activity data provided by Syar and equipment emissions characteristics
as described in operating permits issued by BAAQMD, source tests performed, California Air
Resources Board Executive Orders certifying emissions from non-road engines, statewide
emissions inventories, and generally accepted references such as US EPA’s AP-42 Compilation
of Emissions Factors. On-road vehicle emissions were determined using the amount of materials
transported, truck capacity, and the distances traveled on each road segment.
The State of California Office of Environmental Health Hazard Assessment (OEHHA)
identifies chemical compounds in fugitive dust with relatively high toxicity as TACs. In order to
understand the potential for health effects from TACs in the dispersion and AQHRA , the County
used methodologies described in the California Air Resources Board’s AB 2588 Health Risk
Assessment Guidelines (CARB 2003) and BAAQMD’s Health Risk Screening Analysis
Guidelines (2010). Results of the health risk assessment were compared to significance
thresholds which concluded that the project impact after mitigation would be less than
significant. The County’s air quality consultant (SESPE Consulting, Inc.) reviewed questions
from the public regarding the EIR’s air quality analysis and confirmed that the analysis and
conclusions were consistent with professional standards for the industry.
Respirable crystalline silica constitutes a small fraction of the dust that will be emitted by
the project. Moreover, respirable crystalline silica has not been assigned a cancer potency factor
by OEHHA, whereas other TACs in fugitive dust have been assigned cancer potency factors. Per
OEHHA respirable crystalline silica is not a carcinogen for purposes of air quality health risk
assessment. OEHHA acknowledges in the Toxicity Summary for respirable crystalline silica that
the International Agency for Research on Cancer (IARC) listed respirable crystalline silica as a
carcinogen. The Toxicity Summary states: “In 1997, IARC classified respirable crystalline silica
in Class 1, a Known Human Carcinogen, based on occupational epidemiologic studies. However,
chronic reference exposure levels (RELs) are not based on cancer endpoints. Further, there is no
approved cancer potency factor for silica.” Thus, OEHHA believes that respirable crystalline
silica is a carcinogen for worker exposures, but based on the epidemiological studies available,
concentrations to which the public may be exposed do not give rise to cancer and instead may
result in a chronic non-cancer health effect.
For comparison, the California Occupational Safety and Health Administration
(CalOSHA) permissible exposure level (PEL) for crystalline silica is 100 μg/m3 and protects
workers from the carcinogenic effects of respirable crystalline silica when exposed eight hours
per day, five days per week for 40 years. The OEHHA non-cancer reference exposure level
(REL) is 3.0 μg/m3 and protects the public from non-cancer effects of respirable crystalline silica
(i.e., silicosis) when continuously exposed. Thus, the health effects of respirable crystalline silica
have been conservatively and properly assessed using approved methods and factors.
Additional information was provided by the EIR consultant regarding the assumption that
4% of the dust is silica. Based on review of the study cited to in the analysis a more reasonable
range of 3.5% to 7.9% would be appropriate. In response to this comment the EIR consultant
analyzed the impacts of respirable crystalline silica assuming 10% rather than 4% and concluded

that at most this would increase the impact by 2.5 times which still only is one eighth of the
significance threshold. Therefore regardless of which reasonable assumption is chosen, the
impact remains less than significant by a wide margin after mitigations are applied.
Citations: Draft EIR Vol. 1, Section 4.3 (Aug. 2013); Final EIR, Sections 2, 4,
Appendix I (Nov. 2014); Final EIR, Appendix B, Sections 2, 5 (Jun. 2015); Final EIR, Appendix
C, Sections 1, 5 (Oct. 2015); Syar Industries, Napa Quarry Mining & Reclamation Plan (Nov. 9,
2015); Napa County Planning Commission, Resolution 2015-03 adopting CEQA and Project
Findings, Sections 5-6, 8; Syar Napa Quarry No. P08-00337-SMP Conditions of Approval
(adopted Nov. 18, 2015); Staff Report to Board of Supervisors on Syar Appeal Hearing, Exhibit
A (Mar. 22, 2016); Napa County, Staff Presentation to Board of Supervisors on Project (Mar. 22,
2016); Scott Cohen, Sespe, Presentation to Board of Supervisors on Air Quality & Dust (Mar.
22, 2016); GHD, Memorandum to Board of Supervisors on Appeal Hearing Response to
Comments, pp. 1-19 (Jul. 1, 2016); Napa County, Staff Report to Board of Supervisors on Syar
Appeal Hearing, pp. 3-5 (Jul. 11, 2016); Syar Industries, Presentations to Board of Supervisors
on Appeal of Project (Apr. 26, 2016 and Jul. 11, 2016).
Conclusions:
For the foregoing reasons, the Board denies the tenth ground of appeal and upholds the
Planning Commission’s decision and approval of the Syar Modified Project Plus Area C subject
to the modified conditions of approval attached as Exhibit “A”.
K.

Eleventh Ground of Appeal.
Appellant’s Position:

Appellant SSE contends that lead contamination at the shooting range was not evaluated
in the EIR. The EIR does not address possible lead contamination at the shooting range, which
was known to the County as far back as at least 2003, and because the shooting range is in an
area designated to be mined, the EIR must, but does not, include analysis of lead contamination
post-EPA cleanup. Rather than analysis and data, a county staff report presented at the October
21, 2015 certification hearing mentions a “personal communication” from the County's sheriff to
the planner. This “personal communication,” posted to the County's website after the close of the
public comment period, does not provide sufficient information to test the validity of the
County's self-serving assertions. As a result, it does not constitute substantial evidence for the
conclusion that there is no lead contamination in the mining material to be distributed to the
Project's customers.
Findings and Decision.
The Board of Supervisors finds and determines that in March 2005, the California
Department of Toxic Substances Control issued a Remedial Action Certification document
stating that the firing range met soil cleanup standards and no additional remedial action was
necessary. On April 19, 2005, the Napa County Board of Supervisors accepted the Syar Gun
Range Lead and Arsenic Cleanup Project as complete and determined that the contamination was

cleaned to State standards. On April 22, 2005, the County recorded a Notice of Completion to
that effect. Since April 2005, the Sheriff’s Department has converted to lead-free munitions for
all duty firearms (except rifles), installed a bullet trap to avoid further lead contamination, and
maintained a practice of cleaning the bullet trap as necessary so that the range does not become
contaminated again. Substantial evidence supports that the area does not have any issues with
lead contamination. Therefore, the EIR did not need to address the issue.
Citation: Draft EIR Vol. 1, Section 3 (Aug. 2013); Napa County, Staff Report to Board
of Supervisors on Syar Appeal Hearing, Exhibit A, pp. 16-17, Exhibit E (Mar. 22, 2016).
Conclusions:
For the foregoing reasons, the Board denies the eleventh ground of appeal and upholds
the Planning Commission’s decision and approval of the Syar Modified Project Plus Area C
subject to the modified conditions of approval attached as Exhibit “A”.
L.

Twelfth Ground of Appeal.
Appellant’s Position:

Appellant SSE asserts that visual impacts were poorly analyzed in the EIR. The impact
of having a 400+ foot sheer rockface facing east, which will be highly visible from Highway
29 and Imola Avenue (at the bridge) was not adequately assessed. The images in the EIR
purport to show that increasing the height of the sheer rock face would not have an adverse
effect on aesthetics. However, the photos are unable to convey to (sic) the magnitude of the
effect, and proper photos were never provided, although they were requested in the DEIR. As a
result, there is no evidence in the record to accurately support the decision that there will be
“less than significant” visual impacts of the cliff faces that will be left after mining the Pasini
Knoll, whether in whole or in part.
Findings and Decision.
The Board of Supervisors finds and determines as follows:
The EIR evaluated 231 GIS modeled viewpoints and 12 viewpoints with photo
simulations in support of its analysis concluding that the project results in no significant aesthetic
impacts. visual impacts from twelve locations, including the area known as Pasini Knoll. As a
result of public comments, a 13th visual simulation was added to the Final EIR to evaluate
impacts from Imola Avenue resulting in the a voluntary reduction in the project by the Applicant
to mitigate this impact. The EIR assessed visual impacts by estimating the amount of visual
change introduced by project components and the degree to which any changes may be visible to
surrounding areas.
The EIR adequately evaluated the visual character of the project site and vicinity, as well
as the potential impact to visual resources that could result due to the project. It is important to
note that the project includes expansion of existing quarrying operations that have been

occurring at the Syar Napa Quarry for since the 1800s. As such, the existing quarry is already
visible from multiple geographic orientations throughout the vicinity primarily from the west and
southwest, including from portions of Skyline Park. These conditions represent the baseline from
which the Board measured impacts.
Current excavation areas are visible under existing conditions and the project would not
substantially change the visual character of the project site and its surroundings. Further, the
view would slowly change incrementally over 35 years. The project would create very few new
unobstructed views of quarry activities that do not already have at least some degree of views of
existing quarry activities. The project would not substantially obstruct, alter, or degrade
foreground and mid-ground views from sensitive viewing areas because of existing topographic
screening and existing and proposed vegetative screening, and the existing visual character of the
area. Degradation of scenic resources would not be significant because the proposed project
would not severely alter or displace any striking landform features, aesthetic water bodies,
historic hedgerows, or historic structures. For the reasons stated above and within the Draft and
Final EIRs, and with the inclusion of existing minimization strategies already in practice at the
quarry, the impact would be less than significant.
The Project will retain existing Oak woodland, grassland, and chamise (that the permittee
could have mined under current entitlements), which block views of the quarry. Retaining these
“no mining areas” and topographic features and vegetation located immediately west of the
Pasini Knoll will provide visual relief and screening of the quarry. Additionally, Syar will plant
oak trees in the exclusion areas around Pasini Knoll in those areas where Skyline Park trail users
would be able to see project activities from the existing trail. It should also be noted those areas
are located on Syar’s property, not on Skyline Park property. In the remaining one area where
trail users will have new views of quarry operations looking west onto Syar property, the impacts
have been determined to be less than significant based on the fact that it is only one location out
of over 25 miles of trail and the existing visual character of the Park includes both natural and
developed landscapes. For example, visitors to the Park have views of the City of Napa, the
State Hospital, agriculture, existing mining, and regional highways. Further, the trail in this
location is also located on Syar’s property and after the completion of mining in the area that is
visible will be re-planted with native vegetation as part of reclamation.
The permit setbacks, which range from 50 to in excess of 500 feet, around the perimeter
of the quarry property will also limit any aesthetic impacts. As discussed above, the project will
continue to employ several strategies to minimize visual impacts, such as implementing
vegetative screening of exposed quarry walls and directional quarrying. While the project will
modify views of the site based on existing conditions, the project will not substantially degrade
the existing visual character or quality of the site and its surroundings given the existing visual
characteristics of the immediate area including existing quarry faces and operations.
Citations: Draft EIR Vol. 1, Sections 4.1, Appendix F (Aug. 2013); Final EIR, Sections
2, 4 (Nov. 2014); Final EIR, Appendix B, Sections 3-4 (Jun. 2015); Syar Industries, Napa Quarry
Mining & Reclamation Plan, Section 4 (Nov. 9, 2015); Syar Industries, Letter to County Staff on
Reduced Project (Mar. 17, 2015); Napa County Planning Commission, Resolution 2015-03
adopting CEQA and Project Findings, Sections 5-6, 8; Syar Napa Quarry No. P08-00337-SMP

Conditions of Approval (adopted Nov. 18, 2015); Staff Report to Board of Supervisors on Syar
Appeal Hearing, Exhibit A (Mar. 22, 2016); Napa County, Staff Presentation to Board of
Supervisors on Project (Mar. 22, 2016); James Alcorn, GHD, Presentation to Board of
Supervisors on Aesthetics (Mar. 22, 2016); Syar Industries, Presentations to Board of
Supervisors on Appeal of Project (Apr. 26, 2016 and Jul. 11, 2016).
Conclusions:
For the foregoing reasons, the Board denies the twelfth ground of appeal and upholds the
Planning Commission’s decision and approval of the Syar Modified Project Plus Area C subject
to the modified conditions of approval attached as Exhibit “A”.
M.

Thirteenth Ground of Appeal.
Appellant’s Position:
Appellant SSE asserts that the mitigation is deferred or inadequate, as follows:

1.

35-year permit period precludes adequate mitigation measures.

The County admits that “pre-design of the mine at each stage of development is difficult
and prone to inaccuracies because the economics and technology available for material recovery
cannot be accurately evaluated based on what is known today. Mining operations are inherently
market sensitive and market value and need for specific types of material vary greatly over
time.” The County further admits that “(u)ntil the economic value and market demand for
material is known with precision the cost/benefit of mining and implementing all of the
mitigation measures cannot be evaluated.
Even assuming that the impact analysis is correctly done, which it clearly was not,
mitigation is inadequate. The document relies on infeasible mitigation measures in several major
resource areas which are insufficient to reduce potential impacts to a less than significant level
for other impacts and other resource areas. Some examples include:
a.

Groundwater.

Assessment of existing water usage and groundwater levels will not occur until after
Project approval. This constitutes impermissible deferred mitigation.
Given the fractured bedrock nature of the aquifer, the mitigation measure meant to
prevent excess loss of groundwater through seepage (Mitigation Measure 4.8-2) is infeasible.
The mitigation measure relies on borings to determine whether mining may be planned close to
the groundwater table; in fractured bedrock, where groundwater flow occurs primarily through
fractures, borings will not be able to correctly predict the location of the groundwater table. The
County's experience with the MST amply demonstrates that groundwater elevations, quality, and
flowrates can vary tremendously between wells located in close proximity.

The mitigation measure (Mitigation Measure 4.8-3) intended to ensure that groundwater
consumption does not exceed the currently stated level of 140 acre-feet per year is inadequate
because it fails to account for new consumptive uses associated with increased loss to
evaporation from new/larger ponds, and the greatly increased surface area of the rock face. No
effort was made to assess the potential extent of seepage (although Syar should have been able to
provide some characterization of current seepage levels.) (See Parker Groundwater Report in the
administrative record.)
b.

Noise.

There is a significant and unavoidable effect to noise from the proximity of the quarry to
Skyline Park, whether or not Syar limits the hours of operation in the vicinity of the park. The
closest quarry activities are currently approximately 900 feet from the park boundary, and
presuming that quarry equipment at 50 feet emits noise levels of around 80 dBA (note that this
has not been adequately established), noise levels at the trail would currently be around 55 dBA
when quarry operations occur. Noise levels would increase to more than 74 dBA if quarry
operations are allowed to occur within 100 feet of the park boundary, as approved by the
Planning Commission. A 5 dBA increase in noise would be significant, and a noise level of 74
dBA or greater would not be compatible with recreational activities. There is no data on noise
from the Syar Shooting Range in the area to be mined under the expansion and consequently no
mitigation measures to be implemented at all. (See comment letters of Dale La Forest in the
administrative record.)
c.

Air quality and greenhouse gas emissions.

The EIR finds the proposed expansion would have significant air quality and greenhouse
gas emission impacts yet fails to require feasible mitigation that would eliminate or substantially
lessen these impacts. The EIR does not include a greenhouse gas mitigation plan. Quantification
of Syar's greenhouse gas emissions data is unverified. The EIR does not identify or analyze the
cumulative environmental impacts of the Project's contribution to greenhouse gases. The 2008
General Plan for Napa County requires the preparation of a climate action plan which has not
been done. As a result, the EIR was certified without an accurate inventory of existing emissions
so the impact of the Project's current operations or proposed expansion cannot be
comprehensively analyzed. Further, the greenhouse gas mitigation measures are deferred and
their efficacy cannot be measured.
The EIR's air quality mitigation measures (Mitigation Measure 4.3) consist essentially of
keeping logs and providing the logs to the County twice a year if the County asks for it. Long
after the environmental damage is done, the County could require a scaling back of production if
Syar's log shows it has not obtained the necessary reduction in emissions. Long after the air
quality has been degraded, the County will thereafter hire a consultant to review the data and
make recommendations. Any mitigation measure taken based on the Syar-generated/provided
data will necessarily begin between six months, at the earliest, and at least one and one half years
after the polluting condition occurred. As a result, the EIR's mitigation and monitoring program
impermissibly defers mitigation and monitoring to a future date, failing to mitigate in real time
and in like measures the impact the project will have on the environment. Reliance on this

mitigation measure is unwarranted given the Project applicant's poor environmental track record
as demonstrated by the numerous environmental lawsuits against the applicant that are part of the
administrative record, including one against the applicant at this particular quarry site. (See San
Francisco Baykeeper v. Syar Industries, Inc. and consent decree (settlement agreement) in the
administrative record.)
Neither the County nor the BAAQMD provide effective enforcement, monitoring or the
oversight required by CEQA. Neither entity is capable of determining if air quality mitigation
measures are being properly implemented. County Planners are not air quality inspectors.
BAAQMD is severely understaffed and ill-equipped, has ineffective response times to observe
potentially violative conditions, have to obtain advance Syar permission to inspect, uses outdated
equipment to analyze photographs, will not accept citizen photographs taken while violations are
occurring, does not measure fugitive dust for exceedances and does not test for PM2.5 particulate
matter. (See Steve and Sandra Booth multiple letters and photographs submitted as part of the
administrative record.)
Findings and Decision.
The Board finds and determines as follows:
Groundwater Mitigation:
A licensed hydrologist prepared a comprehensive groundwater analysis and
recommended appropriate mitigation measures to reduce impacts as set forth in the EIR. For
projects for which an EIR has been prepared, where substantial evidence supports the approving
agency's conclusion that mitigation measures will be effective, courts will uphold such measures
against attacks based on their alleged inadequacy. (Laurel Heights, supra, 47 Cal.3d at p. 407;
Sacramento Old City Assn. v. City Council (1991) 229 Cal.App.3d 1011, 1027.) Similarly,
substantial evidence shows the mitigation measures were adequate. (See Mira Mar Mobile
Community v. City of Oceanside (2004) 119 Cal.App.4th 477, 495, 14 Cal.Rptr.3d 308
[mitigation may include “minimizing impacts by limiting the degree or magnitude of the action”
and “compensating for the impact by replacing or providing substitute resources or
environments”].) The Board has considerable discretion in determining the effectiveness of
mitigation measures. (Vineyard Area Citizens for Responsible Growth, Inc. v. City of Rancho
Cordova (2007) 40 Cal.4th 412, 435, 53 Cal.Rptr.3d 821, 150 P.3d 709 [“the reviewing court
‘may not set aside an agency's approval of an EIR on the ground that an opposite conclusion
would have been equally or more reasonable’”; court cannot “‘determine who has the better
argument’”]; see also Banning Ranch Conservancy v. City of Newport Beach (2012) 211
Cal.App.4th 1209, 1233)
With respect to evaporative losses, they were addressed by Mitigation Measure 4.8-2,
which protects against potential persistent open water bodies created when mining intersects the
groundwater elevation, substantially increasing evaporation losses. Evaporative loss can also
occur when the groundwater recharge mechanisms are interfered with, such as when subsurface
flow in fractures or soil is exposed or intercepted by mining. However, Mitigation Measure 4.8-2
requires that any subsurface flow in fractures or soil that is exposed or intercepted by the

excavation be re-infiltrated within the same watershed boundaries. This mitigation also includes
spring season monitoring concurrent with the SWPPP monitoring (required by Mitigation
Measure 4.8-1) to verify that springs and subsurface flow exposed as a result of mining activities
are infiltrated back into the subsurface before reaching the surface flow channels.
Citation: Draft EIR Vol. 1, Sections 4.8, Appendices J & K (Aug. 2013); Final EIR,
Sections 2, 4 (Nov. 2014); Final EIR, Appendix B, Sections 2, 6 (Jun. 2015); Final EIR,
Appendix C, Section 2 (Oct. 2015); Syar Industries, Napa Quarry Mining & Reclamation Plan
(Nov. 9, 2015); Napa County Planning Commission, Resolution 2015-03 adopting CEQA and
Project Findings, Sections 5-6, 8; Syar Napa Quarry No. P08-00337-SMP Conditions of
Approval (adopted Nov. 18, 2015); Staff Report to Board of Supervisors on Syar Appeal
Hearing, Exhibit A (Mar. 22, 2016); Napa County, Staff Presentation to Board of Supervisors on
Project (Mar. 22, 2016); GHD, Presentation to Board of Supervisors on Hydrology (Mar. 22,
2016); GHD, Memorandum to Board of Supervisors on Appeal Hearing Response to Comments,
pp. 20-23 (Jul. 1, 2016); Napa County, Staff Report to Board of Supervisors on Syar Appeal
Hearing, p. 5-6 (Jul. 11, 2016); Syar Industries, Presentations to Board of Supervisors on Appeal
of Project (Apr. 26, 2016 and Jul. 11, 2016); Thomas S. Adams, Letter to Deputy County
Counsel Laura Anderson on Groundwater Mitigation (Jun. 30, 2016); GHD, Presentation to
Board of Supervisors on Groundwater Mitigation & Use of Surfactants (Jul. 11, 2016).
Noise Mitigation:
The County performed a thorough noise analysis. The EIR analysis relies on noise
measurements taken at several locations both within the quarry and at surrounding locations to
record off-site and on-site levels of noise produced by quarrying activities and the Draft EIR
assumed worst case scenarios.
As presented in the August 12, 2015 Planning Commission staff report, additional noise
calculations shows that the increased/additional buffers (or exclusion areas) would result in noise
levels less than 50 dBA L50 within the northern portions of the park (i.e., main entrance, picnic
areas, archery range, disc golf area, and camping areas of the Park) and in the residential uses
north of the quarry, which is consistent with the County Noise Ordinance. The L50 acoustical
descriptor represents the noise standard for a cumulative period of more than thirty minutes in
any hour. This anticipated noise level is within the Noise Compatibility Guidelines described in
General Plan. Additionally, any concerns about noise impacts are mitigated by adoption of
Mitigation Measure 4.11-1 found on page 4.11-17 of the DEIR as COA Nos. 2(E) - 11(Y), which
includes restrictions on the hours and location of noise production such that the project would
not violate noise standards. The mitigation also includes ongoing noise monitoring to insure that
the nose limits are not exceeded.
The project description does not state that Syar would move the firing range, which is
part of the existing conditions at the site given that it is an ongoing activity. Therefore, the noise
analysis assumed the firing range would no longer operate once Syar mines the area. Assuming
the gradual expansion of the quarry from existing mined areas, Syar will mine the firing range
area before any mining occurs near the quarry boundaries, where changes to existing
topographical shielding could potentially affect range noise levels in surrounding areas.

Citations: Draft EIR Vol. 1, Section 4.11 (Aug. 2013); Final EIR, Sections 2, 4 (Nov.
2014); Final EIR, Appendix B, Sections 2, 4 (Jun. 2015); Final EIR, Appendix C, Section 3 (Oct.
2015); Syar Industries, Napa Quarry Mining & Reclamation Plan (Nov. 9, 2015); Napa County
Planning Commission, Resolution 2015-03 adopting CEQA and Project Findings, Sections 5-6,
8; Syar Napa Quarry No. P08-00337-SMP Conditions of Approval (adopted Nov. 18, 2015);
Staff Report to Board of Supervisors on Syar Appeal Hearing, Exhibit A (Mar. 22, 2016); Napa
County, Staff Presentation to Board of Supervisors on Project (Mar. 22, 2016); GHD,
Presentation to Board of Supervisors on Noise (Mar. 22, 2016); GHD, Memorandum to Board of
Supervisors on Appeal Hearing Response to Comments, pp. 23-26 (Jul. 1, 2016); Napa County,
Staff Report to Board of Supervisors on Syar Appeal Hearing, pp. 6-7 (Jul. 11, 2016); Syar
Industries, Presentations to Board of Supervisors on Appeal of Project (Apr. 26, 2016 and Jul.
11, 2016).
Air Quality and GHG Emissions:
The County had not adopted the Napa County Climate Action Plan at the time of
preparation of the Draft EIR. However, the Final Draft Climate Action Plan was publicly
available and referenced in Section 4.17 of the Draft EIR. In addition, Napa County received a
letter from the BAAQMD, stating that the Air District believed the draft Napa County CAP met
the minimum standard elements of a Qualified GHG Reduction Strategy.
The General Plan does not require Project-specific climate action plans. However, the
project must prepare a climate action plan in the form of a Greenhouse Gas Reduction Plan
(GHGRP). Mitigation measures are allowed to specify performance standards which would
mitigate the significant impact of the project which may be accomplished in more than one
specific way. (CEQA Guidelines Section 15126(a)(1)(B).) The GHGRP will incorporate one or
more of the measures listed in Mitigation Measure 4.17-2, which would reduce the GHG impact
to less than significant levels. Specifically, the GHGRP will cap future increase in GHG
emissions at the BAAQMD recommended GHG significance threshold of 1,100 metric tons of
carbon dioxide equivalent per year. This threshold is the annual amount that is cumulatively
considerable and emissions above this threshold would result in a cumulative impact.
The project does not improperly defer GHG mitigation since it provides specific
performance standards that must be complied with and that will mitigate the significant impact.
(See Endangered Habitats League v. County of Orange (4th Dist. 2005) 131 Cal. App. 4th 777,
793-794 (deferral is permissible where the agency commits itself to mitigation and adopts a
performance standard.) The cap on emission increase is quantitative and enforceable using
standard GHG emissions accounting methods relied upon by the State Air Resources Board and
carbon trading market. Mitigation Measure 4.17-2 will monitor and begin mitigating emissions
as they approach or exceed the threshold. The project will mitigate any emissions over the
threshold, even if the emissions had already occurred and the project implements mitigation
retroactively.
The mitigation is feasible because it can be accomplished in a successful manner within a
reasonable period taking into account economic, environmental, social and technological factors.

(Pub. Resources Code Section 21061.1.) The mitigation measures contain performance standards
and provides a range of options for demonstrating compliance. Syar has not asserted that it is
infeasible and has agreed to comply.
Citations: Draft EIR Vol. 1, Sections 4.3, 4.17 (Aug. 2013); Final EIR, Sections 2, 4,
Appendix I (Nov. 2014); Final EIR, Appendix B, Sections 2, 5 (Jun. 2015); Final EIR, Appendix
C, Sections 1, 5 (Oct. 2015); Syar Industries, Napa Quarry Mining & Reclamation Plan (Nov. 9,
2015); Napa County Planning Commission, Resolution 2015-03 adopting CEQA and Project
Findings, Sections 5-6, 8; Syar Napa Quarry No. P08-00337-SMP Conditions of Approval
(adopted Nov. 18, 2015); Staff Report to Board of Supervisors on Syar Appeal Hearing, Exhibit
A (Mar. 22, 2016); Napa County, Staff Presentation to Board of Supervisors on Project (Mar. 22,
2016); Scott Cohen, Sespe, Presentation to Board of Supervisors on Air Quality & Dust (Mar.
22, 2016); GHD, Memorandum to Board of Supervisors on Appeal Hearing Response to
Comments, pp. 1-19 (Jul. 1, 2016); Napa County, Staff Report to Board of Supervisors on Syar
Appeal Hearing, pp. 3-5 (Jul. 11, 2016); Syar Industries, Presentations to Board of Supervisors
on Appeal of Project (Apr. 26, 2016 and Jul. 11, 2016).
Conclusions:
For the foregoing reasons, the Board denies the thirteenth ground of appeal and upholds
the Planning Commission’s decision and approval of the Syar Modified Project Plus Area C
subject to the modified conditions of approval attached as Exhibit “A”.
N.

Fourteenth Ground of Appeal.
Appellant’s Position:

Appellant SSE asserts that the impacts of reclamation were not adequately disclosed
and no mitigation was provided, as follows:
A revised Mining and Reclamation Plan was not provided until after the public
comment period was closed and the EIR was certified. (Exh. 14, Syar Industries, Inc., Mining
and Reclamation Plan, November 9, 2015 (dated title page only)). The updated mining and
reclamation plan, dated 2012, (2012 MRP) was provided to the public after the draft EIR was
released in 2013. The EIR simply refers to the MRP and provides little discussion of the scope
of activities that would be required to implement reclamation.
1.

The 2012 MRP includes massive earthmoving (construction of earthen buttresses
up to 150 feet high, with a 3:1 slope). The volume, duration and environmental
impacts of this earthmoving effort are not described in the EIR. The EIR also fails
to disclose whether sufficient material would be available on-site to complete the
reclamation effort, and how the reclamation effort would change if less material is
available than required by the proposed approach, fails to disclose whether
additional soil be imported or whether other buttressing measures be taken, and if
so, what might the impacts of those measures be.

2.

The 2012 MRP also includes placing soil on benches and other grading activities;
the extent (volume/duration) of this effort is not disclosed.

3.

New plantings are to be watered regularly; the volume of water required for this
effort is not disclosed. Absent this information, air quality, biology (wildlife
corridors), and hydrology (groundwater use, surface water flow and potential
effects on surface water quality) impacts cannot be understood and the need for
mitigation cannot be evaluated. Required reclamation activities were described in
public hearings as being dependent on the actual mining footprint and difficult to
characterize at this stage. However, just because a potential impact is difficult to
characterize, the project proponent is not relieved of its obligation to make a good
faith estimate of the potential impact. In this case, a reasonable maximum volume
of dirt moving could have been estimated, and associated air emissions and water
use impacts evaluated. Similarly, an estimate could have been made of the postreclamation landscape, and impacts to surface water flow and wildlife corridors,
among other potential impacts, could have been evaluated.

Findings and Decision.
The Board of Supervisors finds and determines as follows:
Per Sections 3.5 and 3.5.1 of the Draft EIR, the project implements reclamation
incrementally as mining progresses. Syar uses overburden material found/removed from active
mining areas to buttress and/or fill adjacent mining areas. Table 3.1 of the Draft EIR (Existing
and Proposed Annual Quarry Production) identifies approximately 25% of the material extracted
is overburden which is used for reclamation. The EIR determined increases in activity based on
the increase in amounts of material quarried and produced, including transport of materials to
given processing areas within the Quarry Facility to match given extraction amounts (i.e., the
proposed 2 million ton or the mitigated 1.3 million ton extraction amount). As identified in the
memorandum from SESPE Consulting, Inc. (March 2016) and the GHD memorandum to the
Board of Supervisors, July 1, 2016, the emissions calculated for the baseline include various
amounts of excavation and travel that are independent from, but related to the production level.
This accounts for emissions associated with extraction and movement/transport of both
aggregate and overburden within the facility, some of which would be associated with
reclamation activities as described above. Therefore, the Draft EIR analysis included
reclamation earth moving activities.
Regarding associated water impacts related to reclamation, the EIR’s Water Supply
Assessment identifies approximately up to one million gallons per year for mitigation and
reclamation irrigation. Water use will be limited to 140.6 acre-feet per year, limiting potential
impacts associated with groundwater use as part of aggregate production, reclamation activities,
or a combination of the two.
Citations: Draft EIR Vol. 1, Section 3.5, 4.8, 5.1, Appendices J & K (Aug. 2013); Final
EIR, Appendix C, Sections 1, 5 (Oct. 2015); Syar Industries, Napa Quarry Mining &
Reclamation Plan, Sections 3, 12 (Nov. 9, 2015); Napa County Planning Commission,
Resolution 2015-03 adopting CEQA and Project Findings, Sections 5-6, 8; Syar Napa Quarry

No. P08-00337-SMP Conditions of Approval (adopted Nov. 18, 2015); Staff Report to Board of
Supervisors on Syar Appeal Hearing, Exhibit A (Mar. 22, 2016); Napa County, Staff
Presentation to Board of Supervisors on Project (Mar. 22, 2016); GHD, Presentation to Board of
Supervisors on Hydrology (Mar. 22, 2016); Scott Cohen, Sespe, Presentation to Board of
Supervisors on Air Quality & Dust (Mar. 22, 2016); Napa County, Staff Report to Board of
Supervisors on Syar Appeal Hearing (Jul. 11, 2016); Syar Industries, Presentations to Board of
Supervisors on Appeal of Project (Apr. 26, 2016 and Jul. 11, 2016).
Conclusions:
For the foregoing reasons, the Board denies the fourteenth ground of appeal and upholds
the Planning Commission’s decision and approval of the Syar Modified Project Plus Area C
subject to the modified conditions of approval attached as Exhibit “A”.
O.

Fifteenth Ground of Appeal.
Appellant’s Position:

Appellant SSE claims that there was an exclusion of a major sector of the settled
community from the EIR process. The EIR, its supporting information contained in the
appendices and the public comment submitted about the Project have not been made available in
languages the County recognizes are spoken by significant parts of its population. Further, the
“adaptive mining approach” relegates changes to the quarrying process to a ministerial process
between only the County official and the Project applicant, excluding Napa residents from
review, comment and public oversight of the quarrying/mining/asphalt processing modifications
over the 35 year permit period.
Findings and Decision.
The Board of Supervisors finds and determines as follows:
CEQA does not require that the County provide the materials in Spanish. However,
through the processing and review of the project the County provided extensive notification and
made a reasonable effort to maintain the County website with information necessary to convey
events associated with the project and documents that are available for review. The website has a
feature that translates displayed webpage information to Spanish, Filipino, French and Chinese,
and a link to Planning Commission and Board staff reports that the public can translate into the
aforementioned languages. Further, the County translated the EIR’s Impact and Mitigation
Summary to Spanish, and made a translator available beginning at the August 21, 2015 Planning
Commission hearing and at the Board hearings on appeal. The County offices have staff
available during normal hours that are bilingual in Spanish to assist drop in and call in
customers.
Noticing of events associated with processing of the Syar application have included a
3,000 foot notification buffer to primarily capture the settled Imola Avenue community, even
though 300 feet is the statutory requirement. Therefore, the County has provided notice to an

even larger portion of the community than what is legally required, in addition to reasonably
attempting to include many non-English speaking interested parties.
All mining activities undertaken by the Applicant must comply with the terms of the
permit, mitigation measures, and conditions of approval. The adaptive mining approach referred
to is necessary because the precise geologic composition within the excavation limits is not
known. Accordingly, it is not possible to determine precisely where excavation activities would
occur within the limits of the project site or how much material would be removed from a
particular area as part of the project. The proposal identifies the maximum extent of excavation,
maximum depth of excavation, and maximum excavation slopes. This approach insures the
analysis in the EIR assumed a worst-case scenario in which all materials in the entire excavation
area are removed to the maximum allowable depth, with side-slopes at the maximum allowable
slope. (DEIR, pp. 4.1-9 and 4.1-10.)
In addition, the Project is subject to review every five years at a noticed public hearing
before the Planning Commission. (See COA No. 1(F).) This review is in addition to the Annual
Compliance and Assurance Update Report submitted to the Planning, Building and
Environmental Services Department which will be made available to the public.
Citations: Napa County, Staff Report to Board of Supervisors on Syar Appeal Hearing
(Jul. 11, 2016); Napa County, Staff Report to Planning Commission on Project Background
(Aug. 4, 2015); Napa County, Staff Report to Board of Supervisors on Syar Appeal Hearing,
Exhibit A (Mar. 22, 2016); Syar Industries, Presentations to Board of Supervisors on Appeal of
Project (Apr. 26, 2016 and Jul. 11, 2016); Napa County, Staff Report to Board of Supervisors on
Syar Appeal Hearing (Jul. 11, 2016).
Conclusions:
For the foregoing reasons, the Board denies the fifteenth ground of appeal and upholds
the Planning Commission’s decision and approval of the Syar Modified Project Plus Area C
subject to the modified conditions of approval attached as Exhibit “A”.
P.

Sixteenth Ground of Appeal.
Appellant’s Position:

Appellant SSE contends that the lead agency’s self-interest clouded its judgment on the
EIR. The County as lead agency for purposes of the EIR certified the document despite the
deficiencies, errors and lack of data to support its conclusions. The County's bias and selfinterest is evident in comments made by Napa County Public Works Director Steve Lederer to
the effect that the project must be approved to continue building and maintaining roads without
adding “millions” of additional dollars to the cost of doing so. Syar's representatives repeated
this contention at public hearings on the project. Syar representatives cited the importance of
guaranteeing a local aggregate source when Measure T funding becomes available. There is no
evidence in the record to support either Mr. Lederer's contention or Syar representatives'
insistence that the expansion is necessary to save “millions” of dollars in road-building costs.

Despite the complete lack of evidence, Planning Commissioners at the October 21, 2015
certification hearing cited the necessity of having a local source of aggregate so as to reduce
County costs as the basis for their vote to certify the EIR.
The record of the October 21, 2015 hearing was corrupted according to the County. The
Planning Commission's action in certifying the EIR ignores the will of Napa voters expressed in
Measures J and P to preserve AW-zoned land in Napa County.
Findings and Decision.
The Board finds and determines as follows:
There is no evidence to support this assertion. The Commission based its decision from
all the evidence in the record. The Commission not only considered the local source and market
as well as regional market, but also considered the effects of not having a local source, such as,
increased emissions, highway wear and tear, loss of jobs and revenue, and diversification of
business in Napa County.
The Commission also considered the avoidance of approximately 60-acres that Syar
could mine under current entitlements but are excluded from the new permit. Avoidance of these
areas would reduce the reserves at the quarry. However, reconfiguration of the mining footprint
as allowed in the expansion areas provided in the Syar Modified Project Plus Area C takes
advantage of areas where higher quality aggregate resources are more abundant and avoids areas
where aggregate resources are less abundant and of a lesser quality - effectively conserving and
improving aggregate resources in the County (consistent with the General Plan) and the
biological and aesthetics values these avoidance areas provide.
Please see responses below in Findings and Decision in Part II, Eleventh Ground of
Appeal regarding the October 21, 2015 meeting recording and Findings and Decision to SPCA,
Part II, Second Ground of Appeal for discussion of Ground of Appeal on Compliance with
Measure J and P and compliance with zoning and Measure J and P.
Citations: Jim Syar, Letter to Planning Commission on Project (Aug. 7, 2015); Napa
County, Staff Report to Board of Supervisors on Syar Appeal Hearing, Exhibit A, Attachment B
(Mar. 22, 2016) [showing mining and exclusion areas]; Syar Industries Letter to Planning
Commission, August 7, 2015.
Conclusions:
For the foregoing reasons, the Board denies the sixteenth ground of appeal and upholds
the Planning Commission’s decision and approval of the Syar Modified Project Plus Area C
subject to the modified conditions of approval attached as Exhibit “A”.

Q.

Seventeenth Ground of Appeal.
Appellant’s Position:

Appellant SSE asserts that fugitive dust emission was not adequately analyzed, as
follows:
a)
The authors of the EIR assumed Best Management Practices were being
implemented at the Syar Napa Quarry to control fugitive dust emissions and to establish the
baseline for the physical environmental conditions in the vicinity of the project at the time the
NOP was published. And, the EIR's fugitive dust emissions calculations were made using the
same assumption.
Assumption is not fact-based; it is supposition, conjecture, a guess. The use of
assumption has no legitimate place in an EIR because it acts to misinform and mislead
governmental decision makers and the public, misrepresents actual environmental conditions,
and prevents full understanding and consideration not only of significant harmful effects but,
also, of the mitigation measures necessary to avoid or reduce those effects.
The fugitive dust emissions calculations presented in the Syar EIR derive from
hypothetical baseline environmental conditions based on assumption resulting in erroneous,
unusable data. Assumption subverts the primary intent and purpose of both an EIR and CEQA:
To make a good faith effort to fully inform, factually, accurately, and objectively.
b)
In Appendix B to the Final EIR, June 2015, pg. 36, the County's consultant, GHD,
attempts to turn the former assumption into a declarative fact in the following statement:
“Comparison of the project dust control methods to the Basic Construction
Mitigation Measures listed in the current BAAQMD CEQA Guidelines is
presented in Table 5.3 below which demonstrates that the project methods are
consistent with the Basic Construction Mitigation Measures.”

Table 5.3 Comparison of BAAQMD Basic Construction Mitigation Measures
Basic Construction Mitigation Measures
1. All exposed surfaces (e.g., parking
areas. staging areas. Soil piles, graded
areas, and unpaved access roads) shall
be watered two times per day.

EIR Applicability
The facility already waters exposed surfaces two
times per day and so this measure is part of the
existing setting. 10V. 4.3-23 is more stringent
because chemical dust suppressants may be
applied to unpaved wads.

The County released this documented information as part of the public record in an effort
to convince governmental decision makers and the public of the County's claim, based on an
unproved assumption, that Syar Napa Quarry was implementing Mitigation Measure 1 in Table

5.3 above as a baseline condition of the environmental setting in the vicinity of the Project at the
time the NOP was published and is implementing Measure 1, currently.
Note: Mitigation Measure 1 is declarative: “All exposed surfaces (e.g., parking areas,
staging areas, soil piles, graded areas, and unpaved access roads) shall be watered two times
per day.” (emphasis added) In response, offering false assurance to governmental decision
makers and the public, the County then claims: “The facility already waters exposed surfaces
two times per day and so this measure is part of the existing setting.” (emphasis added)
As a matter of fact, Syar Napa Quarry has not been watering all exposed surfaces two
times per day as claimed and required by Mitigation Measure 1.
d)
(sic)On September 30, 2015, I8 sent a California Public Records Act (CPRA)
Request to Donald Barrella, Planner III of the Napa County Department of Planning, Building &
Environmental Services to obtain the empirical data and calculations required to independently
verify whether or not Syar Napa Quarry was in fact implementing Best Management Practices
and Basic Construction Mitigations Measures as the County claimed. Additionally, with this
CPRA Request, to achieve a more complete understanding of the Quarry's fugitive dust
emissions control and mitigation, I asked the County to produce data pertaining to the total area
covered with chemical dust suppressants, hydro-seeding, gravel, asphalt, or other material. 9
e)
On October 9, 2015, I received an e-mail from Tivonna Stern, Deputy County
Counsel, in response to my September 30, 2015 CPRA Request. Tivonna wrote, “This e-mail
constitutes the County's response to your request. There are no records in the County's
possession that are responsive to your request.” Since the County was unresponsive to my
CPRA Request, and since the County assumed on the one hand and declaratively stated on the
other that Syar Napa Quarry waters all exposed surfaces two times per day as part of the existing
baseline setting, I prepared an initial analysis of the Quarry's water sufficiency and usage for
required dust control based on the limited, pertinent formation available in the EIR.
f)
On October 16, 2015, I sent the County (Don Barrella) a letter containing the
results of the analysis I prepared referenced above in paragraph e).10 My analysis proved the
following:
1.
The assumption made by the authors of the EIR that Best Management Practices
were being implemented at the Syar Napa Quarry to control fugitive dust emissions was false.
2.
The baseline for fugitive dust emissions used to describe the physical
environmental conditions in the vicinity of the project at the time the NOP was published was
misrepresentative (sic) and false.

8

All references herein to “I” refer to appellant Steven Booth. All references herein to “my wife” refer to appellant
Sandra Booth.
9
Please refer to my September 30, 2015 CPRA Request for complete details of my request.
10
Refer to my October 16, 2015 letter for complete details of my analysis.

3.
The AQHRIA (sic) calculations used in the EIR pertaining to dust emissions were
based on false assumptions; the calculations were inaccurate and unusable. The calculations used
in the Syar EIR misrepresented the actual conditions; they understated fugitive dust emissions
and overstated mitigation control measures.
4.
The County consultant's declarative claim that Syar Napa Quarry implements
BAAQMD's Basic Construction Mitigation Measure 1 was false.
5.
The County has no empirical data or calculations pertaining to the water needed
for Syar Napa Quarry to implement required fugitive dust emissions control Mitigation Measure
1. This foundational information was omitted from the EIR.
6.
The County had no empirical data or calculations to determine or verify the total
area of exposed surface requiring twice daily watering to implement Mitigation Measure
7.
The County has exercised no meaningful oversight authority pertaining to Syar
Napa Quarry's fugitive dust emissions, enabling and allowing Syar to disregard and evade
required Mitigation Measure 1.
8.
Syar Napa Quarry has not had in the past and currently does not have sufficient
water to implement the required Mitigation Measure 1 to control fugitive dust emissions.
“Presently, approximately 57 percent of the 870-acre project site (or approximately 497 acres)
contains active mining.” (DEIR, Vol. 1, August 2013, pg. 3-7) This area alone requires 815 acrefeet per year, watering twice/day. “Existing usage under baseline conditions is approximately
45.8 million gallons per year (approximately 140.6-acre ft) of groundwater use.” (DEIR, August
2013, pg. 4.8-18) The maximum water available to the Quarry is 140.6- acre-feet per year, only
17 percent of the water required annually to implement Mitigation Measure 1 for the 497 acres of
active mining area. As stated by Syar representatives during the October 21, 2015 Planning
Commission hearing, Syar will not contract with the Napa Sanitation District to obtain recycled
water. And, Syar is not allowed to pump more than 140.6 acre-feet per year of water from the
MST. So, the only other source would be water hauled in from outside the MST. The increase in
truck trips and emissions to haul in the water needed to fulfill the requirements of Mitigation
Measure 1 were neither calculated nor analyzed in the EIR.
9.
The depth of the County's flawed understanding of Syar Napa Quarry's actual
annual water requirements to implement required mitigation measures to control fugitive dust
emissions is expressed in the following quotes from the Board Agenda Letter, 9-2-2015,
Groundwater Hydrology: “For these reasons staff believes (belief is not empirical) that water
and use assessment, in conjunction with proposed mitigation measures adequately disclose,
assess, and mitigate potential groundwater impacts. Furthermore, comments received on this
topic do not introduce any new or additional evidence that demonstrates the potential level of
impact associated with the proposed water supply and use, as mitigated and conditioned, would
occur beyond what was identified in the Draft and Final EIRs. Based on review of comments
received and the Master Response document, staff and the County's consultant continue to
believe (with no factual basis) that no new potentially significant impacts beyond those identified
in the EIR would occur, no new or additional mitigation measures must be added to reduce

impacts, and that no new information has been submitted which warrants recirculation or
preparation of further technical studies, and none of the grounds for recirculation of the EIR.” It
did take time to ferret out the foundational flaws in the EIR related to the actual annual water
requirements required of Syar Napa Quarry to implement required mitigation measures to control
fugitive dust emissions because the calculations and analysis for water need and usage were
omitted by the County staff and its consultants, entirely. My CPRA request of 9-30-2015
revealed the County's omission of foundational empirical water data. The water analysis in my
letter to the County, 1016-2015, shows clearly, Syar Napa Quarry did not have in the past and
does not presently have sufficient water available to implement required mitigation measures to
control fugitive dust emissions.
10.
For over 30 years, lacking proof of compliance, and lacking sufficient water to
comply, Syar Napa Quarry has failed to implement its required fugitive dust emissions
mitigation in violation of the County Code, Sections: 16.12.650 Violation-Public Nuisance: A
and B; and, 16.12.660 Violation-Penalty: A, B, and C. The Syar EIR does not address this ongoing violation and cannot be approved until the conditions allowing this violation are corrected.
g)
Further, Appellant SSE hired Lindsey Sears, an independent Air Quality (AQ)
expert, to review, test, and comment on the County's consultant's (Sespe Consulting, Inc.)
calculations and conclusions. From study and analysis, Lindsey found the following major
flaws in the Syar EIR for the proposed project:
1.

Sespe used outdated modeling practices. Sespe used the ISCST3 dispersion model
(Version 02035). In 2005, the USEPA adopted AERMOD to replace ISCST3.
Lindsey concluded: “Sespe's use of ISCST3 is inappropriate, and the entire HRA
needs to be revised to include current modeling practices.” (Sears, pg. 4)

2.

Sespe used inappropriate meteorological data for modeling. Linsey concluded:
“For these reasons, all modeling included in the EIR's HRA needs to be revised
using the USEPA AERMOD air dispersion model and the most recent five years
of available meteorological data from the Napa County Airport. To ensure an
accurate representation of local conditions, the hourly wind data must also be
supplemented with 1-minute ASOS wind data processed with AERMINU7'E.”
(Sears, pg. 6)

3.

Sespe failed to include any modeling of PM10 emissions. Lindsey performed an
air dispersion modeling analysis using the appropriate USEPA methodology and
found the Syar Project with mitigation would violate California and National
PM10 standards. Lindsey concluded: “...citing the flawed assumption that lessthan-current impacts would equate to insignificant impacts. The modeling
analysis I prepared, using current modeling practices and based on emission rate
assumptions made in the EIR, indicates that impacts for the proposed expansion
with mitigation would violate both the 24-hour PM10 NAAQS (3.5x) and the
CAAQS (10x). Based on these findings, the proposed Syar Quarry Expansion is
causing a significant air quality impact that the EIR failed to assess and identify.
This EIR cannot be certified under this condition.” (Sears, pg. 14)

4.

Additionally, Lindsey concluded: “Since the EIR indicates that mitigated project
PM10 emissions would be less than current emissions from the Syar Napa Quarry,
it can be inferred that the Syar Napa Quarry's current emissions are already in
violation of the CCAQS.” (Sears, pg. 14)

5.

The following disclosure of Lindsey's information must be made to governmental
decision makers and the public: “Furthermore, the area where Syar's mitigated
project expansion will cause 24-hour PM10 impacts exceeding the 24-hour PM10
CAAQS extends well into the city of Napa, and covers many residential and
sensitive population locations. These are significant air quality impacts that the
EIR failed to identify.” (Sears, pg. 4) (See the report by Lindsey Sears, Air
Quality Review and Comments: Syar Napa Quarry Expansion EIR, October 19,
2015)

This report by Lindsey Sears further proves Syar Napa Quarry is not implementing the
required fugitive dust emissions mitigation measures the County claims are being used in the
EIR.
h)
Fair argument from credible, direct personal observations. Over the past 10 years,
while on walks along the River Trail by Kennedy Park, my wife and I have personally observed
and witnessed Syar Napa Quarry's excessive fugitive dust emissions greater than 600 times. We
have brought this information to the attention of County officials verbally, in writing, and with
photographic documentation. The County has been dismissive, unresponsive, and has actively
coordinated with Syar management and BAAQMD to enable Syar Napa Quarry to continue
polluting without consequence, to maintain this status quo from 2009 through 2015. The County
excuses Syar Napa Quarry's fugitive dust by commingling it with potential future intermittent
and on-going sources of dust, concluding: “Therefore, while the quarry may be one of the larger
sources of PM emissions in the area, there are other existing and anticipated sources that
contribute to PM emissions in the immediate area.” To argue that other sources of dust exist or
will exist, therefore Syar may be excused for its emissions abuses exposes just how irresponsible,
negligent, and permissive the County has been when dealing with Syar's required compliance
with fugitive dust emissions mitigation measures. The County fails to comprehend, two wrongs
don't make a right.
i)
Monitoring and the liability of knowing. SSE and others have asked the County
and the Bay Area Air Quality Management District (BAAQMD) to implement long overdue
monitoring to identify and record ambient airy quality exceedances and violations resulting from
Syar Napa Quarry's operations. Neither the County nor BAAQMD have been responsive. To
quote the County: (1) The county relied on the air quality and health risk assessment analyses
prepared by SESPE (Draft EIR Appendix I) in order to ensure that all receptors would be
protected. In doing so, the county determined that mitigation measures would be needed to
reduce impacts on receptors to less than significant levels and has imposed those measures on
the project. Thus, there is no nexus to require air monitoring under CEQA.” The SESPE
AQHRIA was proved invalid and unusable by Lindsey Sears's updated modeling analysis.
Therefore, the County has formulated its mitigation measures for fugitive dust emission based on

flawed data. (Sears Report, October 9, 2015) (2). “Understanding that there are concerns about
the existing levels of dust, the county could require air monitoring as a condition of project
approval. However, ensuring that the monitoring generates meaningful results is problematic
and costly. Therefore, the county has chosen not to require monitoring of dust from the quarry.”
(Appendix B to Final EIR, June 2015) (3). Again, the County planning staff has exerted its
influence to dissuade the County Health and Human Services from participating in a health study
of any kind to assess the health effects of the Quarry's fugitive emissions on the residential
community located to the north of the site. The County staff concludes: “Because there is no
existing data characterizing health conditions prior to quarry operations occurring in the area
to compare existing and proposed conditions it would be difficult for an epidemiologic study to
predict or otherwise determine the health effects of expanded operations.” (Background and
Discussion, October 14, 2015, pg. 5 of 27) So, therefore, the County staff chooses not to gather
any data of any kind with the intent to continue expanding the Quarry oblivious of looming
adverse health consequences. The County must immediately and actively advocate for funding to
conduct a health assessment survey of the residential community located north of the site to
compare to other residential areas in Napa to identify any adverse health effects due to residents'
proximity to Syar Napa Quarry.
Please refer to the e-mail, dated, Tues., Feb. 10, 2015, Steve Booth's letter to Phil
Martien, Air Quality Engineering Manager, BAAQMD to request setting up monitoring of Syar
Napa Quarry. For BAAQMD's decision not to monitor, please refer to the e-mail from Sanjeev
Kamboj, Air Quality Engineering Manager, dated, Mon., March 16, 2015.
In both instances, the County and BAAQMD have denied a legitimate public request to
monitor Syar Napa Quarry fugitive dust, diesel, and asphalt plant emissions. Due to the Quarry's
close proximity to a large, settled residential population, schools, businesses Napa State Hospital
and Skyline Wilderness park, for both environmental and public health reasons, there is every
reason to install monitors on the Quarry perimeter to measure fugitive emissions and no rational
reason to not do so. Syar Napa Quarry's fugitive emissions have never been monitored. The
Quarry wants to expand and continue for 35 years. To not monitor and claim there is no harm
being done defines the County's and BAAQMD's height of dismissiveness, permissiveness,
negligence and lack of social responsibility.
The combined, large settled residential community, schools, businesses, Napa State
Hospital, and Skyline Wilderness Park are a perfect candidate for a BAAQMD CARE program.
Syar Napa Quarry, as a large, localized industrial facility produces multiple kinds of fine
particulate and toxic air contaminants (TACs), exposure to which is associated “with high rates
of mortality and illness linked to air pollution.” Because there are no other industrial facilities in
the vicinity, this would become a perfect CARE program study where the toxic emissions
“fingerprints” from Syar Napa Quarry would be clear and identifiable: Respirable crystalline
silica from processing, black carbon from diesel combustion/engines, and thousands of
chemicals from the two asphalt plants. All three categories of the fugitive TACs released into the
air from Syar Napa Quarry are known to cause cancer.
j)
BAAQMD lacks effective oversight of Syar Quarry operations and fails to
identify and cite actual air quality violations. With reference to the Board Agenda Letter, 9-2-

2015, Air Quality, the County responds to complaints filed with BAAQMD by local residents, to
quote: “County staff has had several follow up conversations with BAAQMD inspectors (John
Lawton, Michael Wall, and Sanjeev Kmboj (sic)) to determine if violations of the BAAQMD
operating permit have occurred. During these conversations BAAQMD inspectors have
repeatedly stated that provisions of Syar's operating permit including dust emissions, have not
been violated.” Interestingly, SSE (4 people) met with John Lawton, 10:00 AM on April 15,
2015 at the Oxbow Market Place. We showed John photographs of the Syar Quarry mining
operation from October 2009 depicting fugitive dust being released in large quantity extending
hundreds of feet into the air and spreading out over an area approximately 'A mile wide.’ John
explained that the angle of the sun was not ideal but clearly the dust shown would violate air
quality standards. In discussion, John said he was aware that the water spray dust control
equipment on some of the Quarry's processing equipment was not working. He said he would
inspect the equipment and make sure it was working properly when he returned from his
upcoming vacation. It may be true that John had not cited the Quarry for fugitive dust violations.
It may be true that Syar Napa Quarry has never been cited for a fugitive dust violation. But, that
does not mean Syar Napa Quarry has never violated fugitive dust emission standards prescribed
by its operating permit. The following discussion explains why BAAQMD fails to identify and
cite actual air quality violations occurring at Syar Napa Quarry that are observed by the public
and reported.
In the County's response (Comments) to my 12-3-2013 comment letter, C-8, pg 4-19, it is
stated: “Visible plumes sometimes occur but are limited by rule to less than 20 percent opacity
for greater than three minutes in any hour. Thus, any such plumes would be slightly visible and
infrequent or they would be considered a violation and subject to penalty and corrective action.”
1.
A violation occurs when fugitive dust emissions have an opacity of 20% for a
period of three minutes in any hour, a single incident lasting 3 minutes, or multiple incidents
occurring totaling 3 minutes in any hour.
2.
Currently, because Napa's Inspector, John Lawton, retired, there is only one
BAAQMD inspector, Scott Applin, to cover both Napa and Solano counties. Scott is based in
Solano County.
3.
At 7:30 AM on August 27, 2015, my wife and I observed and photographed
(documented) a huge plume of dust created by Syar Napa Quarry. My wife filed a complaint,
Complaint #222390. Scott Applin arrived at the Quarry to inspect at 9:45 AM, two hours and
fifteen minutes later. On September 11, 2015, we wrote a chronology of events with attached
photographs and sent it to Wayne Keno, Director of Compliance and Enforcement at BAAQMD
to accompany Inspector Scott Applin's report.
4.
On September 28, 2015, we received a copy of Scott Applin's report from Kelly
Wee, Director of Compliance and Enforcement Division. The reporting inspector (R/I), Scott
Applin, concluded there was no violation.
5.
In an e-mail, dated October 5, 2015, Michael Wall of BAAQMD, wrote: “We
cannot issue a violation notice based on the observations of a member of the public — our

inspectors must observe and document the violation. With regard to Complaint #222390, my
staffmember Inspector Applin reported that he did not personally observe a violation at that
time, so no violation notice could be issued” Actually, Inspector Applin's report does identify a
violation; he just didn't acknowledge it as such. In his report, Scott quoted the Syar Quarry
Foreman, Daniel Kreuger who told Scott: “We normally run two water trucks in the plant but
one broke down this morning, and it is being repaired now. Most of the dust is coming from the
AC Plant area from truck traffic and loader activity. As soon as we get it running again we'll be
able to wet everything down better.” So the plant foreman, Mr. Kreuger, admitted the plant
continued operating when he knew areas were not being watered to control fugitive dust, the dust
we observed and documented. And, in his report, Scott stated: “The R/1 explained to the
complainant that the dusty conditions at the plant on the morning of 8/27/15 were due to an
unusual circumstance because one of Syar 's two water trucks had broken down, but that it had
resumed operating while the R/1 was in the facility. The R/1 also stated that the dust observed
while excessive at times, was periodic and of a brief duration, and therefore, not a violation of
the BAAQMD's visible emissions regulations at that time.” In other words, Inspector Applin was
aware a violation had taken place but chose to excuse the Quarry. Just so, Syar Napa Quarry has
never received a violation for dust emissions. However, the truth is, every day we have observed
Syar Napa Quarry in operation during the construction season, in excess of 600 days, we have
observed fugitive dust emissions violations, except on days following rainy days. We have not
taken photographs every day, but we have taken enough photographs over an extended period of
time to establish typical operating conditions in the vicinity of the project. We have submitted
approximately 100 photographs into the Public Record documenting dust emissions from Syar
Napa Quarry. For comparison, some photographs were submitted showing the vicinity of the
project when the Quarry was not in operation.
6.
My wife had previously filed dust complaints with BAAQMD, Complaint
#221588 on June 15, 2015 and Complaint #221654 on June 23, 2015. In both cases, Inspector
Scott Applin arrived onsite to inspect approximately 1-1/2 hours later. In both cases he found no
dust violation. We no longer call in violations because BAAQMD is incapable of responding in a
timely manner and consistently chooses to enable the Quarry to operate while in violation of
fugitive dust emissions standards, openly displaying an irresponsible, dysfunctional, codependent relationship. Well, it works for them, but for the environment and the human
population, it does not work.
7.
Dust violations at Syar Napa Quarry are episodic, associated with production
activity, not necessarily continuous or of long duration. We have observed excessive fugitive
dust emissions occurring over periods of minutes and over periods of hours. But, the standard is,
a violation occurs if the opacity of the dust is 20% for 3 minutes in one hour. Violations occur
consistently and consistently are not acknowledged by the County or BAAQMD. If the dust
problem is not acknowledged, Syar Napa Quarry will continue to violate air quality standards
with impunity, which it does because it is enabled to do so.
8.
In actuality, with respect to fugitive dust emissions, the public agencies with
oversight authority are failing to make Syar Napa Quarry's comply with the conditions of its
operating permit. There is no enforcement.

k)

Fugitive Dust Mitigations and Enforcement.

1.
The baseline for the control of Syar Napa Quarry's fugitive dust emissions are
specified in Mitigation Measure 1 shown in Table 5.3, above. As explained in detail, above, Syar
Napa Quarry does not have sufficient water available to comply with the requirements of
Mitigation Measure I and has not complied with this Measure. The Quarry has been operating for
years without implementing Mitigation Measure 1 as claimed. The County, with oversight
authority, has not made Syar Napa Quarry comply with Mitigation Measure 1.
2.
In the County's document, Background and Discussion, October 14, 2015, pg. 6
of 27, the following was stated: “The Commission requested that staff review the recent
approval of Syar's Lake Herman Quarry (LHQ) located in Solano County with respect to air
quality mitigation and monitoring requirements and compare them with consistency to the
proposed measures identified for the Napa Quarry.” The first mitigation measure listed for LHQ
reads nearly the same as BAAQMD's Basic Construction Mitigation Measure 1 that Syar Napa
Quarry is currently required to implement: “a) All exposed surfaces (staging areas, soil piles,
graded areas, and unpaved access roads) shall be watered at least two times per construction
day.” The only difference is the addition of the word “construction” in the LHQ mitigation
measure.
3.

Background and Discussion, October 14, 2015, pg. 7 of 27, the following is

stated:
The proposed conditions for Syar's Napa Quarry include all the Basic Construction
Mitigation Measures identified in the BAAQMD Guidelines (as adjusted specific to this project)
...”
This proposed condition, the use of BAAQMD Basic Construction Mitigation Measures,
is not mentioned again in the mitigation measures that follow. Instead, on page 11 of
Background and Discussion, October 14, 2015, the following is stated: Condition of Approval
#2M: The Permittee shall implement the following Air Quality Best Management Practices
(BMPs) during quarry operational activities and reclamation... I. All exposed surfaces (graded
areas, staging areas, stockpiles, and unpaved roads) shall be covered, vegetated, or watered as
necessary to minimize particulate (dust) emissions.”
Notice, the twice daily watering required in BAAQMD's Basic Construction Mitigation
Measure 1 has been eliminated. Given Syar Napa Quarry has not implemented or complied with
its required mitigation measures in the past or present, and given the County has no history of
enforcing Napa Quarry compliance for required mitigation measures, the phrase “watered as
necessary to minimize particulate (dust) emissions” is too vague and unenforceable to be
meaningful; it will neither protect the public nor the environment from Syar Napa Quarry's
excessive fugitive dust emissions. Yet again, the County is failing to implement enforceable
controls to reduce Syar Napa Quarry's adverse environmental effects and abuse.

Findings and Decision.
The Board finds and determines as follows:
As a threshold matter, Appellant SSE’s position and arguments are ambiguous and not
clearly stated.
Use of BMPs:
The purpose of the BAAQMD or District CEQA Guidelines is to assist lead agencies in
evaluating air quality impacts of projects and plans proposed in the San Francisco Bay Area Air
Basin (SFBAAB). The Guidelines provides BAAQMD-recommended procedures for evaluating
potential air quality impacts during the environmental review process consistent with CEQA
requirements. (BAAQMD CEQA Guidelines, Purpose of Guidelines, p. 1-1.) Regarding the
EIR’s use of Best Management Practice in the Air Quality analysis, the EIR assumed Syar was
implementing best management practices because that is the most conservative way to measure
environmental impacts. If the EIR assumed that Syar was not using BMPs, the EIR could
potentially understate environmental impacts due to the fact that the EIR evaluates the baseline
conditions plus the project. For example, if the EIR assumed that Syar was not implementing the
BMPs the baseline would include greater fugitive dust emissions and the project’s impacts above
that would be less since the project would be conditioned to require compliance with the BMPs.
Conversely, since the EIR assumed that Syar was complying with the BMPs as part of its
existing operations, the increased activity related to the project conservatively evaluated for
increases in fugitive dust emissions. CEQA does allow the agency to rely on the existing
conditions as an appropriate baseline. However, the EIR chose the most conservative approach.
Further, the facility has no record of air quality violations.
Sufficiency of water to implement BMP-1 to control dust:
Estimates of groundwater extraction rates were based on the available data derived from
several sources, as cited in the Draft EIR. The Syar Napa Quarry Water Supply Assessment
found in the Draft EIR describes the development of the baseline conditions water demand and
the Project conditions water demand. Existing usage under baseline conditions is approximately
140.6 acre-ft per year. The Draft EIR Water Availability Analysis calculations of baseline water
use included water use for dust suppression for roads and plants operations. (Draft EIR,
Appendix K.) The Draft EIR evaluated a water supply demands for production levels of up to 2
million tons per year (approximately 700,000 tons per year more than the level approved by the
Commission and the Board) without any depletion of groundwater supplies or substantial
interference with groundwater recharge. (See SPCA Findings and Decision, Fourth Ground of
Appeal, Appeal of Certification of Final EIR, above. See also discussions above regarding
adequacy of Water Availability Analysis and Groundwater baseline.)
Appellant SSE is using an inaccurate interpretation of the BMP-1, discussed above, that
does not accurately reflect the intended purpose of the BMP or how it is interpreted by industry
and air quality professionals. BMP-1 does not require water to be applied to all previously
disturbed areas, this is why it provides specific examples, such as, parking areas, staging areas,

soil piles, graded areas, and unpaved access roads. Water is used for dust suppression in areas
actively being used for mining due to the fact that active areas are where the equipment that
generates dust operate. For example, roads that are closed to vehicles are not watered twice a
day since they are not a source of fugitive dust. Therefore, to base water demand on the total
acreage that has been previously disturbed results in a gross overestimation of actual water
demand. Further, per the discussion above the EIR’s assumptions regarding compliance with
BMP-1 provide for a more conservative analysis and Appellant SSE’s position that this
assumption invalidates the adequacy of the EIR is without merit in that it fails to recognize the
implications on the actual impact analysis, which as explained above utilized the more
conservative approach. Further, CEQA is not intended to be utilized as an enforcement
mechanism but to evaluate the proposed project’s impacts. (See Riverwatch v. County of San
Diego (1999) 76 Cal.App.4th 1428, Fat v. County of Sacramento (2002) 97 Cal.App.4th 1270,
Eureka Citizens for Responsible Government v. City of Eureka (2007) 147 Cal.App.4th 357,
Fairview Neighbors v. County of Ventura (1999) 70 Cal.App.4th 238.)
Flaws in air quality analysis & health/cancer concerns:
The Draft EIR contained an AQHRA. The AQHRA includes emissions calculations for
air quality and health risk impacts resulting from the project and cumulative ongoing operations
and activities, including an evaluation of cancer and non-cancer impacts of the project. It was
conducted and prepared in accordance with the BAAQMD accepted standards. Furthermore,
during the NOP the County confirmed with the BAAQMD that the methodologies used in the
AQHRA were appropriate and acceptable. Thus, the AQHRA determined and utilized
appropriate and acceptable methodologies.
A full Health Risk Assessment (HRA) was conducted for the County jail to determine
whether the jail would be sited at a location where inmates and workers would be exposed to
substantial levels of cancer risk, non-cancer chronic risk, or short-term acute risk, including an
assessment of Long-Term onsite exposure. The Jail HRA assessed the combined level of health
risk exposure to inmates and workers at the jail from the multiple local TAC sources. The HRA
analysis projected future mining activity and materials transport was estimated consistent with
Syar Napa Quarry’s pending application. TACs analyzed in the HRA included equipment and
truck exhaust at the quarry, earth metals and silica found in materials and dust produced by the
quarry, TACs included in the combustion emissions and fugitive organics of the asphalt plant at
the quarry, and TACs generated by traffic on SR 221 and locomotives and tugboats on the Napa
River. The HRA’s cancer risk estimations conservatively assume that any single inmate could
be housed at the facility for a period of up to 52 years (i.e., ages 18–70) and a worker could
remain employed at the facility for up to 40 years. The HRA found that inmates and workers at
either jail site (i.e. the Pacific Coast or Boca parcels) would not be exposed to cumulative levels
of cancer risk that exceed 100 in a million or cumulative levels of chronic or acute risk that
exceed a hazard index of 10.
The State of California Office of Environmental Health Hazard Assessment (OEHHA)
identifies chemical compounds in fugitive dust with relatively high toxicity as TACs. In order to
understand the potential for health effects from TACs, dispersion modelling and an air quality
health risk assessment were performed using methodologies described in the California Air

Resources Board’s AB 2588 Health Risk Assessment Guidelines (CARB 2003) and BAAQMD’s
Health Risk Screening Analysis Guidelines (2010). Results of the health risk assessment were
compared to significance thresholds and it was determined that the project impact after
mitigation would be less than significant.
The health risk assessment includes risk of health effects from exposure to respirable
crystalline silica, other toxic constituents in dust (e.g. earth metals), diesel exhaust, and toxic
constituents emitted by the asphalt plants. The health risk assessment showed that after
mitigation, the risk of a health effect is low and the impact on health risk is less than significant.
Respirable crystalline silica constitutes a small fraction of the dust that will be emitted by
the project. Moreover, respirable crystalline silica has not been assigned a cancer potency factor
by OEHHA, whereas other TACs in fugitive dust have been assigned cancer potency factors. Per
OEHHA respirable crystalline silica is not a carcinogen for purposes of air quality health risk
assessment.
OEHHA acknowledges in the Toxicity Summary for respirable crystalline silica that the
International Agency for Research on Cancer (IARC) listed respirable crystalline silica as a
carcinogen. The Toxicity Summary states: “In 1997, IARC classified respirable crystalline
silica in Class 1, a Known Human Carcinogen, based on occupational epidemiologic studies.
However, chronic reference exposure levels (RELs) are not based on cancer endpoints. Further,
there is no approved cancer potency factor for silica.” Thus, OEHHA believes that respirable
crystalline silica is a carcinogen for worker exposures, but based on the epidemiological studies
available, concentrations to which the public may be exposed do not give rise to cancer and
instead may result in a chronic non-cancer health effect.
For comparison, the California Occupational Safety and Health Administration
(CalOSHA) permissible exposure level (PEL) for crystalline silica is 100 µg/m3 and protects
workers from the carcinogenic effects of respirable crystalline silica when exposed eight hours
per day, five days per week for 40 years. The OEHHA non-cancer reference exposure level
(REL) is 3.0 µg/m3 and protects the public from non-cancer effects of respirable crystalline
silica (i.e., silicosis) when continuously exposed. Thus, the health effects of respirable crystalline
silica have been conservatively and properly assessed using approved methods and factors.
Cancer risks from all emitted carcinogens are summed and the total is compared to the
threshold. Hazard quotients (i.e., predicted concentration divided by the reference exposure
level) for non-carcinogenic substances are summed by target group affected to determine the
hazard index (HI) which is compared to the significance threshold. Draft EIR Section 4.3.3.1
provides further discussion of the significance thresholds.
Additionally, as discussed in Appendix I of the Draft EIR, rocks and soils located at the
project site are not considered to be high in crystalline silica. The minor amount of respirable
crystalline silica that may migrate from the site as part of fugitive dust emissions will not result
in any significant increases in the level of crystalline silica in the air or soils of surrounding
community and would not present a significant impact to human health.

The County Health and Human Services Agency (HHS) indicated that above average
cancer rates in the County can result from a variety of factors such as obesity. Napa County has
a higher obesity rate than the state average: obesity has been linked with increased risk for
certain cancers. It was also identified that factors such as smoking, diet, age, family history and
race play a larger role than contaminants in the environment in development of most cancer.
Furthermore, of the observed new cancer cases in Napa County in 2012 only 10% (81 cases) of
the total 787 new cancer cases were a form of lung cancer. According to the California
Registry, of the 812 new cancer cases observed in Napa County in 2013, 83 cases (10%) were
associated with lung cancer.
Mitigation measures have been designed to reduce air quality impacts to less than
significant levels. As a result, the project does not require air monitoring under CEQA. However,
the County contacted the Bay Area Air Quality Management District (BAAQMD) regarding
their involvement. BAAQMD has reviewed potential TACs of the current inventory of stationary
sources for the operation and site and determined the emission rate for each TAC is less than the
BAAQMD’s health risk screen trigger levels. Additionally, the BAAQMD determined that the
area around Syar Napa Quarry does not fit well with the criteria for an impacted community or
area of focus for their Community Air Risk Evaluation (CARE) program. Generally
communities that are candidates for the CARE program are areas that are impacted with multiple
pollution sources of fine particulates and toxic air contaminants (such as areas containing
freeways, distribution centers, and industrial facilities) and with high rates of mortality and
illness linked to air pollution.
County staff met with BAAQMD inspectors on October 7, 2015, in order to continue to
build working relations and gain a greater understanding of Visual Emission Evaluation (VEE)
requirements and methods. This meeting took place from several off-site locations (Grape
Crusher, entrance to Phelps Vineyard (directly across for cemetery entrance) and the entrance of
Syar to observe Quarry operations and observe potential dust emissions and operational practices
with respect to dust control. No specific violations of air quality standards or of Syar’s
BAAQMD operating permit were identified. County staff will continue to work with BAAQMD
inspectors to improve Quarry oversight, identify violations, and reduce Quarry emissions.
BAAQMD inspectors identified that general housekeeping practices at the Quarry and
controlling speeds on unpaved roads would reduce dust emissions. The conditions of approval
adopted by the Commission include such practices. (COA No. 2(M).)
The BAAQMD typically assesses emissions utilizing EPA Method 9. Method 9 is the
method prescribed by the USEPA for determining the density of visible emissions issuing from
stacks at stationary sources. In addition to evaluating the emissions from stationary source
equipment, Method 9 may also be used for other sources when specified by Air District rules or
policies. Some examples include: fugitive emissions from material loading and unloading
operations utilizing haul trucks and rail cars; portable sources, including State or Air Districtregistered portable units operating at a stationary source; “Stationary mobile” sources, such as
parked and idling trucks, buses, ships, and locomotives; and fugitive dust sources and other areas
with disturbed surface soil. Method 9 is used for evaluating most sources when either adopted
by reference in Air District rules or when no other method is specified. Certified observers use

Method 9 to evaluate whether a source is emitting specific pollutants at, below, or above
allowable thresholds.
California Health and Safety Code Section 41701 specifies the State-mandated Visual
Emissions (VE) limit for all applicable operations in California, and specifies a general limit of
Ringelmann 2 (or 40% opacity) for a period or periods aggregating more than three minutes in
any one hour for all sources in the State. The BAAQMD has specified a more stringent threshold
for fugitive dust under Regulation 6 Rule 1 that states: a person shall not emit from any source
for a period or periods aggregating more than three minutes in any hour, a visible emission
which is as dark or darker than No. 1 on the Ringelmann Chart (20% opacity), or of such opacity
as to obscure an observer’s view to an equivalent or greater degree.
Not all visible emissions constitute a violation. Only an individual certified in EPA
Method 9 can determine whether visible emissions are: a) above the specified limit, and b) for a
period exceeding three minutes in one hour. Visible emissions that do not meet both criteria (as
measured pursuant to Method 9 VEE protocol) do not constitute a violation of Health and Safety
Code Section 41701 or District adopted rules. In particular the position of the sun is critical to
“Line of Sight” consideration. The orientation of the sun in relation to the source and observer
has a great influence on the perceived opacity of an emission. To correctly observe an emission
the observer needs to take readings from a position where the sun is behind the observer within a
140 degree horizontal arc (i.e. the observer needs to be between the source/plume and the sun).
Staff further notes that the Planning Commission was concerned about dust and as such
they requested that staff review the recent approval of Syar’s Lake Herman Quarry (Lake
Herman) located in Solano County with respect to air quality mitigation and monitoring
requirements and compare them with the proposed measures identified for the Napa Quarry.
The Lake Herman EIR concluded that because quarry operations would generate fugitive
dust similar to a large-scale construction project (excavation involving earthmoving equipment,
loaders, etc.) the project’s air quality impacts would be considered significant unless Basic
Construction Mitigation Measures identified in Table 8-1 (Basic Construction Mitigation
Measures) of the BAAQMD CEQA Guidelines were incorporated into the project. The impact
of fugitive dust from quarry operations on air quality would be subject to implementation of the
BAAQMD construction mitigation measures for dust control (as adjusted to the specifics of Lake
Herman project) to reduce the potential impacts to a less than significant level. Furthermore, in
reviewing the Lake Herman EIR, there only an Air Quality Impact Assessment was prepared,
whereas Napa County required that an Air Quality and Health Risk Impact Assessment be
prepared to fully understand potential air quality and health risk impacts associated with the
project.
The proposed conditions for Syar’s Napa Quarry include all the Basic Construction
Mitigation Measures identified in the BAAQMD Guidelines as adjusted specific to this project
(COA No. 2(M)), as well as specific mitigation measures to Reduce NOx (Mitigation Measure
4.3-2a), Fugitive Dust (Mitigation Measure 4.3-2b), and Health Risks (Mitigation Measure 4.3-3)
associated with the project. These measures are much stricter than those placed on Lake
Herman.

In response to comments the project’s dust control measures were also compared to the
San Rafael Quarry that had been approved in close proximity to sensitive receptors. The review
established that the project’s mitigation measure 4.3-2B reduces dust emission to less than
significant levels and compares favorably to the measures required at the San Rafael Quarry.
(Final EIR, Appendix B, Section 5.4.)
At the request of staff, the County’s air quality consultant (SESPE Consulting, Inc.)
reviewed these air quality and health risk mitigation measures and conditions prior to the
October 21, 2015 Commission hearing to ensure the measures presented were consistent with the
analysis and recommendations within the Draft EIR. SESPE concurred that they provided
restrictions and controls necessary to reduce potential air quality or health risk impacts to less
than significant levels.
Citations: Draft EIR Vol. 1, Sections 4.3, 4.8, Appendices J & K (Aug. 2013); Final
EIR, Sections 2, 4, Appendix I (Nov. 2014); Final EIR, Appendix B, Sections 2, 5, 6 (Jun. 2015);
Final EIR, Appendix C, Sections 1, 2, 5 (Oct. 2015); Syar Industries, Napa Quarry Mining &
Reclamation Plan (Nov. 9, 2015); Napa County Planning Commission, Resolution 2015-03
adopting CEQA and Project Findings, Sections 5-6, 8; Syar Napa Quarry No. P08-00337-SMP
Conditions of Approval (adopted Nov. 18, 2015); Staff Report to Board of Supervisors on Syar
Appeal Hearing, Exhibit A (Mar. 22, 2016); Napa County, Staff Presentation to Board of
Supervisors on Project (Mar. 22, 2016); GHD, Presentation to Board of Supervisors on
Hydrology (Mar. 22, 2016); Scott Cohen, Sespe, Presentation to Board of Supervisors on Air
Quality & Dust (Mar. 22, 2016); GHD, Memorandum to Board of Supervisors on Appeal
Hearing Response to Comments, pp. 1-19, 20-23 (Jul. 1, 2016); Napa County, Staff Report to
Board of Supervisors on Syar Appeal Hearing, pp. 3-6 (Jul. 11, 2016); Syar Industries,
Presentations to Board of Supervisors on Appeal of Project (Apr. 26, 2016 and Jul. 11, 2016).
Conclusions:
For the foregoing reasons, the Board denies the seventeenth ground of appeal and
upholds the Planning Commission’s decision and approval of the Syar Modified Project Plus
Area C subject to the modified conditions of approval attached as Exhibit “A”.
R.

Eighteenth Ground of Appeal.
Appellant’s Position:
Appellant SSE asserts that annualized emissions were not properly analyzed, as follows:

a)
One of the primary purposes of the EIR is to identify potential adverse
environmental effects not hide them. The purpose is to inform, not misinform.
b)
Mining production and operations are episodic, occurring at irregular intervals.
Fugitive emissions of various kinds are released during mining production and operations in
direct proportion to the mining activity. On some days, there is more mining activity than on

others. On the days of greater mining activity, proportionally, more fugitive emissions are
released. At a certain level of mining activity, emission exceedances can occur. When these
exceedances occur, violations of air quality standards occur that in turn can cause environmental
damage and harm to the human population. For purposes of and EIR, it is these episodic
exceedances that must be identified, controlled, and/or mitigated.
c)
The Syar EIR contains a fundamental flaw. It hides the incidence of episodic
exceedances from governmental decision makers and the public preventing informed and
objective decision-making.
d)
Syar DEIR Vol. II, Sespe Consulting, Inc., AQHRIA, pg. 25. In the Syar EIR, the
total quantity of annual emissions was divided by 365 days/year to determine the average daily
quantity of emissions released by the Quarry. There are two problems here: (1) Syar Napa
Quarry's operational season (construction season) is 250 days/year. So, dividing the total
quantity of annual emissions by 365 days/yr dilutes or minimizes the average daily quantity of
emissions. This in turn understates the actual average daily quantity of emissions released. (2)
Daily emissions must be associated with daily production to arrive at an actual daily emissions
exposure and to identify episodic exceedances. After all, the primary reason to do an EIR study
is to identify if and when an exposure to harmful emissions exceeds AQ standards. Effective
mitigation measures to control episodic exceedance exposures cannot be developed and
implemented if the exceedances are hidden by the study, as is the case with the Syar EIR.
e)
The Syar EIR's flaw in methodology is shown on page 25 of the Syar DEIR Vol.
II, Appendix I, Sespe Consulting, Inc., AQHRIA, August 14, 2013. This flaw is fully exposed
and discussed in the AQ Report by Greg Gilbert, Autumn Wind Associates, Inc., August 10,
2015, II. The EIR Has Impermissibly Chosen To Ignore Critical BAAQMD CEQA Thresholds of
Significance Used to Evaluate Project Emissions, pgs. 2-6. More clarification was given by Mr.
Gilbert, Autumn Wind Associates, Inc., October 20, 2015, Air Quality Review and Comments
Regarding Napa County's Recently Released Appendix C, pages 1-2, to further expose this flaw
after the Lead Agency responded with criticism (Appendix C, pgs. 3) to Mr. Gilbert's AQ Report
of August 10, 2015.
Findings and Decision.
The Board finds and determines as follows:
As modeled for the AQHRA and described in the EIR, criteria air pollutant emissions
(i.e., ROG, NOx, and exhaust PM10 and PM2.5) were average over the year (i.e. 365 days),
however, because the facility typically operates approximately 250 days/year which is the
normal operating schedule (Draft EIR Page 3-14), dividing by fewer operational days would
increase the daily average emissions estimate by 46% (i.e., 365 ÷ 250 = 1.46) resulting in
emissions of approximately 80 lb/day. The baseline annual production level (i.e. 810,363
tons/year) and baseline emissions levels identified in the Draft EIR are averaged over a five year
period, therefore, comparing the average day in the five year period with a 365 day maximum
per year is a reasonable approach. (See response to comment in Final EIR, Appendix C, Air
Quality and Greenhouse Gas Emissions for a full discussion on this issues.)

When the AQHRA was prepared it was standard practice to use 365 days to determine
the average daily emissions. The project AQHRA used the CalEEMod model methods in place at
the time (i.e., Version 1.x). Furthermore the average annual daily trips (AADT) used in
CalEEMod are by definition the annual trips divided by 365. Thus, the air quality impact
analysis was prepared in a manner consistent with the default method for analyzing project air
quality impacts.
The BAAQMD provided comments on the NOP in a letter dated July 30, 2009 and
received the Draft EIR in 2013 including the related technical studies. BAAQMD did not
identify any issues of project emissions evaluation in relation to CEQA thresholds of
significance.
Therefore, using annual emissions significance determination in the Draft EIR as a
surrogate for the average daily emissions significance determination is appropriate and reflective
of the potential project air quality impacts.
Citations: Draft EIR Vol. 1, Section 4.3 (Aug. 2013); Final EIR, Sections 2, 4,
Appendix I (Nov. 2014); Final EIR, Appendix B, Sections 2, 5 (Jun. 2015); Final EIR, Appendix
C, Sections 1, 5 (Oct. 2015); Syar Industries, Napa Quarry Mining & Reclamation Plan (Nov. 9,
2015); Napa County Planning Commission, Resolution 2015-03 adopting CEQA and Project
Findings, Sections 5-6, 8; Syar Napa Quarry No. P08-00337-SMP Conditions of Approval
(adopted Nov. 18, 2015); Staff Report to Board of Supervisors on Syar Appeal Hearing, Exhibit
A (Mar. 22, 2016); Napa County, Staff Presentation to Board of Supervisors on Project (Mar. 22,
2016); Scott Cohen, Sespe, Presentation to Board of Supervisors on Air Quality & Dust (Mar.
22, 2016); GHD, Memorandum to Board of Supervisors on Appeal Hearing Response to
Comments, pp. 1-19 (Jul. 1, 2016); Napa County, Staff Report to Board of Supervisors on Syar
Appeal Hearing, pp. 3-5 (Jul. 11, 2016); Syar Industries, Presentations to Board of Supervisors
on Appeal of Project (Apr. 26, 2016 and Jul. 11, 2016).
Conclusions:
For the foregoing reasons, the Board denies the eighteenth ground of appeal and upholds
the Planning Commission’s decision and approval of the Syar Modified Project Plus Area C
subject to the modified conditions of approval attached as Exhibit “A”.
S.

Nineteenth Ground of Appeal.
Appellant’s Position:
Appellant SSE claims that average truck trip mileage information was flawed, as follows:

a)
Haul distances and average truck trip mileage data are required to accurately
determine emissions associated with Quarry production and distribution.

b)
“...the EIR has defaulted to an uncritical reliance on an average commercial
vehicle trip length of 14.7 miles (see DEIR pg. 4.3-22) for vehicles operating within Napa
County.” “Reliance on an inaccurate trip distance, then, short-circuits the process for
estimating the project's air quality impacts and the value of proposed mitigation.” (AQ
Comments for Syar Napa Quarry Expansion Project EIR-Napa, CA, Autumn Wind Associates,
August 10, 2015, pg 15)
c)
Responsive to my CPRA Request of August 19, 2015, the County released U.S.
Commerce Commodity Flow Survey records for Syar Industries, Inc. for a single year, 2014.
Although these records were heavily redacted, I ran calculations using the information available,
correlated with Jennifer Gomez's calculation that 87% of the material sold in 2014 was used in
Napa County, and determined the average one-way truck trip distance for Syar's product delivery
was 30 miles per truck trip or more than twice the average commercial vehicle trip length of 14.7
miles used in the Syar EIR.
d)
As shown in Figure 3-1 on page 16 in the DEIR Vol. II for the study years 20042008, only 15% of Syar's truck trips were for deliveries in Napa and 85% of the truck trips went
south (76%) and west (9%). So, for the baseline study years 2004-2008, the average one-way
truck trip distance was at least 30 miles and probably more. Once Syar Industries, Inc. releases
the truck weigh tickets, it will be possible to determine the average one-way truck trip distances
and accurately quantify and qualify the related emissions and air quality impacts, so effective
mitigation measures can be developed.
e)
At present, average truck trip lengths for the Syar EIR are understated as are all of
the related emissions calculations.
Findings and Decision.
The Board finds and determines that the truck trip distance utilized for emissions
calculations in the EIR is correct in the context used. The off-site haul truck emissions were
determined based on forecasted growth in demand for the entire region. One hundred percent
(100%) of future market growth in the North San Francisco Bay Production-Consumption
Region (P-C Region) was assumed to be satisfied by increased project production. This
approach assessed the average distance of all aggregates trips in the region regardless of whether
or not they were truck trips leaving the Syar Napa Quarry. This is a very conservative
assumption and more than accounts for the potential vehicle miles travelled (VMT) if truck trips
did extend, on average, beyond the 14.7 mile distance identified in the Draft EIR.
Alternatively, the emissions calculations could have attributed to the project its fair share
of market growth which is a fraction of the total market and not 100% of the market as was
assumed in the Draft EIR. For instance, the 2015 forecasted demand in the P-C Region is
8,689,228 tons/year. Under the Reduced Production Alternative (1.3 million tons per year), the
facility could satisfy up to 15% of the total demand in the region. Thus, 15% would be the
facility’s overall fair share and the project’s fair share is likely even less. Distances to various
cities within the P-C Region were measured using Google Maps. Urban areas within the P-C
Region located north of Santa Rosa are assumed to be served by mines in that area. Based on that

assumption, the most distant urban areas that may receive project materials are: Sausalito at 44.6
miles, Santa Rosa at 41.8 miles, Oakland at 38.2 miles, Davis at 42.6 miles, and Calistoga at 29.6
miles. Based on an average of these distances, the maximum distance for project trucks is
estimated to be 40 miles. A conservative estimate of the average project truck trip distance would
be estimated to be 30 miles. If the average trip is 30 miles rather than 14.7 miles and the project
is attributed 15% of the growth in aggregates production rather than 100%, then the emissions
would be 2.5 times less than those presented in the Draft EIR. Specifically, 7.2 tons NOx
(Nitrogen Oxides) per year is reported in the Draft EIR (i.e., 100% of growth, 14.7 VMT/trip).
The fair share emissions using a 30 mile haul would be 2.9 tons/year. Again, the methodology
used in the Draft EIR was conservative in that it overestimated actual emissions.
Furthermore, on road emissions factors were updated in EMFAC2014 and are reportedly
lower than those in EMFAC2011 which was used in the Draft EIR. Also, the start year which
was 2012 in the AQHRA is now 2016 which will have lower emissions due to implementation of
diesel engine regulations. Applying EMFAC2014 and start year changes to the Draft EIR
calculations (i.e., 100% of growth attributed to the project and 14.7 VMT/trip) reduces the offsite truck travel NOx emissions from 7.2 tons/year to 5.2 tons/year. For the Reduced Production
Alternative the NOx emissions are 4.75 tons/year. The slight difference between the project and
the 1.3 million tons per year alternative is because in both cases the regional growth in aggregate
consumption is the same but the Reduced Production Alternative achieves the total incremental
increase (i.e., 489,637 tons per year) in Year 2021 whereas the project would achieve the total
increase (i.e., 1,189,637 tons per year) in Year 2029. As time progresses, the truck fleet exhaust
becomes cleaner and so even though the tons transported increases between 2021 and 2029, the
emissions factors are decreasing, which causes the difference in emissions between the two
scenarios to be disproportionately small as compared to the difference in tons transported.
Lastly, incorporating the fair share, 30 VMT/trip, EMFAC2014 emissions factors, and
later start date results in project emissions of 2.15 tons NOx/year and the Reduced Production
Alternative would have emissions of 0.89 tons NOx/year.
In summary, the 14.7 VMT/trip assumption is appropriate and yields conservative results.
Emissions from off-site truck trips reported in the Draft EIR were 7.2 tons NOx/year. Updating
the method to use a longer trip distance and attribute to the project its fair share of new trips
within the region results in emissions estimates that are 2.5 times less (i.e., 2.9 tons NOx/year).
Using the more recent EMFAC2014 emissions factors and a 2016 start date reduces the
emissions to 2.15 tons NOx/year and the Reduced Production Alternative would have emissions
of 0.89 tons NOx/year. Applying this methodology to other pollutants also yields lower results
for those pollutants. Thus, the truck trip distance and use of EMFAC2011 in the Draft EIR
conservatively overestimated the NOx emissions by approximately 5 tons per year.
Please see responses below in Findings and Decision in Part I, Fourth Ground and
Twentieth Ground of Appeal regarding directions for truck trips.
Citations: Draft EIR Vol. 1, Section 4.3 (Aug. 2013); Final EIR, Sections 2, 4,
Appendix I (Nov. 2014); Final EIR, Appendix B, Sections 2, 5 (Jun. 2015); Final EIR, Appendix
C, Sections 1, 5 (Oct. 2015); Staff Report to Board of Supervisors on Syar Appeal Hearing,

Exhibit A (Mar. 22, 2016); Napa County, Staff Presentation to Board of Supervisors on Project
(Mar. 22, 2016); Scott Cohen, Sespe, Presentation to Board of Supervisors on Air Quality &
Dust (Mar. 22, 2016); GHD, Memorandum to Board of Supervisors on Appeal Hearing
Response to Comments, pp. 1-19 (Jul. 1, 2016); Napa County, Staff Report to Board of
Supervisors on Syar Appeal Hearing, pp. 3-5 (Jul. 11, 2016); Syar Industries, Presentations to
Board of Supervisors on Appeal of Project (Apr. 26, 2016 and Jul. 11, 2016).
Conclusions:
For the foregoing reasons, the Board denies the nineteenth ground of appeal and upholds
the Planning Commission’s decision and approval of the Syar Modified Project Plus Area C
subject to the modified conditions of approval attached as Exhibit “A”.
T.

Twentieth Ground of Appeal.
Appellant’s Position:

Appellant SSE asserts that the County engaged in omission, obstruction and claimed
information was proprietary, as follows:
a)
At present, the Syar EIR is a deeply flawed document of record. Several areas of
foundational information have been omitted. The County has been actively engaged in
obstructing the release of this foundational information. The County is not making a good-faith
effort to provide full disclosure and as a result the Syar EIR is incomplete, inadequate, and
insufficient as a document of record. In the context of an EIR and CEQA, a lack of information,
omission, has the same effect as misinformation and obstruction.
b)
The following documents refer to foundational, empirical information/data that
exists but is presently lacking or has been omitted from the Syar EIR. The production of this data
from the Lead Agency is necessary to allow governmental decision makers and the public the
opportunity to review and independently verify Project proposals, objectives, impacts, and
mitigations:
1. SSE CPRA Request, 8-9-2015: In both the DEIR and the FEIR numerous references
are made to empirical data (truck weigh ticket records and sales records). The production of this
data is necessary to allow independent verification of Syar Napa Quarry's truck trip mileages,
AQHRIA calculations, total annual saleable tonnage and distribution of product inside and
outside the Napa region, to name only a few reasons this data must be released.
2. SSE CPRA Request, 8-29-2015: The Lead Agency was asked to reconcile the value
for total extracted, saleable product used in two versions of the DEIR, March 2013 and August
2013. This data is foundational to calculations used throughout the DEIR and is of critical
importance to AQHRIA and transportation. Also, the entire category of information and
empirical data pertaining to offsite, inter-facility shipments/transfers was omitted from the DEIR.
The Lead Agency was asked to clarify what an “onsite interplant transfer” was (shown in the
DEIR, Table 3-1, pg. 3-5) but the County did not respond. I found other documents kept in boxes

at the County Planning Dept. An e-mail with attachments from Donald Barrella, dated, 7-202010, to Sandra, Eric, Paul. This information pertaining to total extracted and saleable product
was omitted from the EIR.
3. SSE CPRA Request, 8-30-2015: Foundational empirical MRMR data was omitted
from the DEIR. Napa Valley Register, 8-7-2015, How much rock is left at Syar site? by Kathy
Felch. “Editor's Note: Planning Director David Morrison says his staff “does not have any data
regarding the estimated reserve left within the existing permitted areas of the quarry” and
referred inquiries to Syar. Syar officials tell the Register that they estimate there is between 1
and 5 years-worth of rock left within the existing mine area, depending on what type of rock you
are discussing.”
Actually, David Morrison misspoke. The County Staff did and does have data “regarding
the estimated reserve left within the permitted areas of the quarry” that the Count failed to
produce for this CPRA Request. Refer to document, Syar's Napa Quarry, Areas and Volumes,
January 29, 2010. Also, refer to SSE's conversation with Don Barrella, Monday, July 20,2015 at
the County Planning Department. Governmental decision makers and the public are being forced
to make decisions on an unnecessary Quarry expansion deprived of necessary empirical MRMR
data for independent review, analysis, verification, and/or comment.
Belatedly, in its Staff Report, 8-5-15, County staff included partial and confusing
projections and estimations of MRMR for the Project, confusing and interchanging Total
Processed and Total Extracted quarry production - they are not equivalent - thereby confusing
the governmental decision makers and the public. This Staff Report included inaccurate
estimates for only the proposed expansion area, the Pasini Parcel, with no information or MRMR
data for Syar's existing property permitted mining property. At the very minimum, the DEIR
should contain a comprehensive feasibility study for both the existing, permitted Quarry property
and the proposed expansion areas including the Pasini Parcel.
4.
SSE CPRA Request, 8-30-2015: Foundational empirical water data was omitted
from the DEIR. For the baseline setting in the vicinity of the Project, Syar Napa Quarry is
required to water all exposed surfaces two times per day. Inexplicably, the empirical data
necessary to determine the annual quantity of water needed to fulfill this requirement was
omitted from the DEIR. On 10-9-2015, Tivonna Stern, Deputy County Counsel, e-mailed to
inform me the County possessed no records responsive to my 8-30-2015 CPRA Request. Refer
to SSE letter, 10-162015 for a detailed analysis of this water issue. Syar Napa Quarry is in
violation of its required fugitive dust mitigation measure.
5.
SSE CPRA Request, 10-10-2015: The entire category of empirical data and
analysis pertaining to Recycled Concrete (RC) and Recycled Concrete Aggregate (RCA) and
Reclaimed Asphaltic Concrete (RAP) was omitted from the DEIR. No information, empirical
data, or analysis was provided to governmental decision makers or the public pertaining to the
potential adverse environmental impacts from the handling and processing RC/RCA/RAP. No
information or data was provided to quantify where these recycled materials were coming from
and in what quantities.

c)
In response to SSE's CPRA Requests, the County produced few, heavily redacted
documents. Most of the information requested was withheld as proprietary information at the
request of the applicant, Syar Industries, Inc. The Board of Supervisors can and should disallow
this claim of confidentiality. The information and empirical data requested by SSE is essential to
allow for informed, objective decision-making. The Syar EIR is incomplete, inadequate, and
insufficient as a document of record without this information and empirical data, without these
documents.
Refer to Section 16.12.080 — Public Records (Ord. 1150 Section 2 (part), 1998) of the
County Code: 3. In the event the board of supervisors disallows the claim of confidentiality, the
operator may withdraw the documents claimed to be confidential; provided, however, if an
application or report is incomplete without such documents, the surface mining permit may be
denied, revoked or suspended due to the submission of an incomplete application.
To demonstrate a good faith effort to provide full disclosure, the County and the
applicant must release the documents requested in the above CPRAs without delay.
Objective, reasoned decision-making is not possible without this information and
empirical data.
d)
Additionally, mining is an extractive industry. Mineral resources are removed and
sold. In the context of an open-face surface-mine mineral resources are non-renewable; they are
not analogous to renewable agricultural crops, such as grapevines or grapes as suggested by the
County. (Background and Discussion, 10-14-2014) The foundational, inelastic need to extract a
mineral resource, the quantity needed for construction and infrastructure projects, is directly
associated with, and proportional to, the potential adverse environmental effects related to that
extraction, and, therefore, becomes an integral part of the EIR process within the purview of
CEQA oversight authority. As it pertains to the Syar EIR, the mineral resource needed, the
quantity needed and delivered, drives the entire EIR process and must be empirically (factually)
known. Without this foundational need, there would be no potential, adverse environmental
effect and no EIR. Objective, reasoned decision making is not possible without the foundational,
empirical data related to the quantity to be mined, extracted, and delivered. Linked directly to the
quantity needed, the mineral reserves must, also, be empirically known as this information
defines future mining and extraction with attendant potential adverse environmental effects.
Findings and Decision.
The Board finds and determines as follows:
All documents, studies, reports and information that is not proprietary or otherwise
protected from disclosure under applicable state laws was made available to the public and
Appellant SSE not only as part of the EIR but also under multiple, voluminous Public Records
Act requests. Regarding annual aggregate need, Appellant SSE erroneously asserts that the Draft
EIR uses a quantity of 8.9 tons per person per year to determine need or demand of aggregate
needed to justify the proposed project. However, nowhere in the Draft EIR is this assumption

made or utilized to justify the proposed production limit and no such data is needed as part of the
EIR process.
The EIR analyzed Syar’s request for production up to 2 million tons per year as well as a
Reduced Production Alternative at a rate of 1.3 million tons per year. It has been suggested that
absent disclosure of the total usage in Napa County the EIR cannot adequately assess potential
impacts, however the EIR analyzes the impacts associated with the requested production limit
and a reasonable range of alternatives. Syar’s requested production increase is based on its
projected business plan and operations; there is no legal requirement that the requested
production be linked or based upon the total usage by County residents and businesses.
Napa County projects overwhelmingly use Napa Quarry aggregate and the permittee has
provided data accordingly. This is because construction aggregate is a high bulk, low cost
commodity, which results in significant haul costs. Local projects use local aggregate to avoid
unnecessary haul costs. This use will continue and will likely increase with future infrastructure
projects, including those locally funded by Measure T. As clarified in the record on numerous
occasions, the statement referenced by Appellant SSE with respect to the majority of aggregate
being trucked throughout the Bay Area is based on an incorrect statement in a Project traffic
report in which the consultant incorrectly assumed that all trucks exiting the quarry to the south
were headed to out of County destinations when in fact a significant portion of the County is
located south of the quarry, including American Canyon. More importantly, the designated truck
routes for trucks heading north is to head south to the intersection with Highway 29 at which
point the trucks would head north and continue up valley.
CEQA does not require that the administrative record for the project contain evidence of
the amount of aggregate used locally or the future local need for aggregate or the reserves
present in the expanded quarry. The EIR analyzes the impacts associated with the requested
production limit and a reasonable range of alternatives. Syar based its request for a production
increase on its projected business plan and operations. The application and project are not
required to base the requested production on the total usage by County residents and businesses.
Despite this, the Syar Modified Project Plus Area C approved by the Commission corresponded
closely with the California Geological Survey SR 205 Report conclusions regarding the 50-year
historical average tons of aggregate required per person per year in the North Bay Region and in
particular Napa County.
Information needed to determine baseline conditions, production levels, and traffic
characteristics that were utilized in preparing reports in support of the EIR relied on information
that has primarily come from sales records provided by Syar to staff and the EIR consultant and
the DOC Mining Operation Annual Report. Pursuant to Government Code Section 6254(k) and
Public Resources Code Section 2207(g), the production information was determined to not be
releasable to the public. Furthermore, Syar also asserted that this production information is
proprietary pursuant to Public Resources Code (PRC) Section 2778, Government Code Section
6276.36 and County Code Section 16.12.080. The County concurred that the information is
entitled to protection as proprietary information and therefore not releasable to the public. Most
documents used as sources of information for an EIR are subject to disclosure under the Public
Records Acts, however, under CEQA Guidelines Section 15120(d), trade secrets and any other

information restricted from disclosure under Government Code Section 6254 is not subject to
public examination.
Citation: Syar Industries, Letter to County Staff on Reduced Project (Mar. 17, 2015);
Jim Syar, Letter to Planning Commission on Project (Aug. 7, 2015); Staff Report to Board of
Supervisors on Syar Appeal Hearing, Exhibit A (Mar. 22, 2016); Napa County, Staff
Presentation to Board of Supervisors on Project (Mar. 22, 2016)
Conclusions:
For the foregoing reasons, the Board denies the twentieth ground of appeal and upholds
the Planning Commission’s decision and approval of the Syar Modified Project Plus Area C
subject to the modified conditions of approval attached as Exhibit “A”.
U.

Twenty-First Ground of Appeal.
Appellant’s Position:

Appellant SSE challenges the project objectives and local need. Appellant SSE asserts
that the amount of aggregate and aggregate related materials to Napa County must be known and
that the Draft EIR misrepresented annual product sales, as follows:
The 1st Primary Stated Objective of the Syar EIR: To provide “a local, reliable,
affordable, and consistent source of aggregate and aggregate-related materials to customers in
the Napa region”. Note: The Napa region exists within the borders of Napa County.
a)

Refer to SSE letter, 10-19-2015.

1.
To fulfill this primary project objective, the quantity (tons) of aggregate and
aggregate-related products needed in the Napa region must be empirically (factually) known to
establish the Quarry's annual production.
2.
To fulfill this primary project objective and objective 6, keeping the sale and
delivery of the Quarry products within the Napa region will reduce truck trip lengths, greenhouse
gas emissions, and fuel use. And, because these products are low cost/high volume, it is
especially important to reduce shipping distances to keep down the cost of construction and
infrastructure projects. (Dept. of Transportation Letter, 9-30-2008)
3.
At its present production level of 810,000 tons, Syar Napa Quarry's produces
product in excess of what the Napa region uses. And, because the need for mineral resources is
inelastic, increasing production and/or lowering the price does not appreciably alter demand. So,
if Syar Quarry increases its production, the demand for that increase in the Napa region will not
respond to absorb that increase and, consequently, the increased tonnage will be shipped out of
the Napa region. Therefore, if the Quarry increases its production to 1.3 million tons as
proposed, it will over supply the local market. With any expansion, the Quarry will be forced to
sell and transport the excess product out of the Napa region and in so doing will contradict its

primary objective leading to a circular, flawed argument, saying one thing and doing the
opposite. Any expansion in production or area to be mined will lead to longer truck trips, more
air pollution, more road wear, more rapid decrease in our areas mineral resources, and increased
health risk to the Napa region with unnecessary and unwanted environmental costs to be borne
by the Napa community.
b)

Misrepresentation of Annual Product Sales.

1.
Throughout the Syar EIR and Lead Agency documents, annual quarry production
is confused with annual quarry sales that in turn misleads and confused governmental decision
makers and the public.
2.
For instance, in the Draft EIR Vol. I, August 2013, Table 3-3, pg. 3-13, Product
Sales (tons) are equated to existing total annual Quarry production. In the footnotes it is stated: i
810,364 Tons/Year Sold (total of Haul Trips and Rail Trips.) This is the total processed not the
total sold. This misleads governmental decision makers and the public. Also, any permitting,
production, or planning decisions made using this false basis will be also be inaccurate and false.
3.
Another example: Draft EIR Vol. II, August 2013, 3.1.1, pg. 11: “Between 2004
(period of record) the Quarry's annual average sales was approximately 810,000 tons, or 81
percent of the current permitted maximum.”
Findings and Decision.
The Board finds and determines that an EIR is an informational document that is meant
“to provide public agencies and the public in general with detailed information about the effect a
proposed project is likely to have on the environment; to list ways the significant effects of such
a project might be minimized; and to indicate alternatives to such a project. [Citation.]” (Laurel
Heights v. Regents of University of California (1988) 47 Cal.3d 376, 391.) An adequate project
description is important in that it ensures that CEQA’s goals of providing information about a
project’s environmental impacts to government agencies and the public to allow consideration of
mitigation measures and alternatives will not be rendered useless. (County of Inyo v. City of Los
Angeles (1977) 71 Cal.App.3d 185, 192–193, 197–198, 203.) In this way, a project description
that is “accurate, stable and finite . . . is the sine qua non of an informative and legally sufficient
EIR.” (Id. at p. 193.)
The CEQA guidelines provide that “[t]he description of the project [in the EIR] shall
contain the following information but should not supply extensive detail beyond that needed for
evaluation and review of the environmental impact:
(a)
The precise location and boundaries of the proposed project shall be shown on a
detailed map, preferably topographic. The location of the project shall also appear on a regional
map.
(b)
A statement of the objectives sought by the proposed project. A clearly written
statement of objectives will help the lead agency develop a reasonable range of alternatives to
evaluate in the EIR and will aid the decision makers in preparing findings or a statement of

overriding considerations, if necessary. The statement of objectives should include the
underlying purpose of the project.
(c)
A general description of the project’s technical, economic, and environmental
characteristics, considering the principal engineering proposals, if any, and supporting public
service facilities.
(d)
A statement briefly describing the intended uses of the EIR.
(1)
This statement shall include, to the extent that the information is known to
the lead agency:
(A)
A list of the agencies that are expected to use the EIR in their
decision-making, and
(B)
A list of permits and other approvals required to implement the
project.
(C) A list of related environmental review and consultation requirements
required by federal, state, or local laws, regulations, or policies. To the fullest
extent possible, the lead agency should integrate CEQA review with these related
environmental review and consultation requirements.
(2)
If a public agency must make more than one decision on a project, all its
decisions subject to CEQA should be listed, preferably in the order in which they will
occur. On request, the Office of Planning and Research will provide assistance in
identifying state permits for a project.” (CEQA Guidelines Section 15124.)
The project analyzed in the Syar EIR was sufficiently detailed to adequately convey the
extent and components of the project as well as provide for adequate review and assessment of
potential impacts of the project. All of the items required by CEQA Guidelines Section 15125
are contained in the Draft EIR. In addition, the EIR evaluated three alternatives to the project:
the No Project Alternative, the Reduced Production Alternative, and the Reduced
Footprint/Conservation Alternative. An additional alternative known as the Reduced Production
and Reduced Footprint or Hybrid Alternative was developed at the Planning Commission’s
request by combining components of the Reduced Production Alternative, the Reduced Footprint
/ Conservation Alternative and project modifications proposed by Syar including approximately
15 acres of additional exclusion areas in the Syar Modified Project Plus Area C.
In addition to the Draft EIR Alternative Chapter, staff prepared an Alternative Analysis
Memo for the Commission which summarized the potential benefits and detriments of each of
the various alternatives. All of the project alternatives that were considered by the Commission
were smaller and less impactful variations both in terms of footprint and production levels than
the 2012 Syar Project that was analyzed in the Draft EIR.
A project description must state the objectives sought by the project and underlying
purpose. (CEQA Guidelines Section 15124(b).) One of the seven objectives of the Syar project
is to serve a local need. This is a reasonable objective that does not artificially constrain the
alternatives analysis. Ample evidence was provided that the project would have local as well as
regional benefits.
Regarding the local need that is supplied by the Napa Quarry, a review of sales records
for 2012 through 2014 showed approximately 78% of the materials sold from the Quarry in the

last three years were used in Napa County. Specifically: in 2014, 87% of the materials sold was
used in Napa County, 3% was used in Solano County, 5% was used in Sonoma County, and 5%
was used in other counties. In 2013, 80% of the materials sold was used in Napa County, 4%
was used in Solano County, 12% was used in Sonoma County and 4% was used in other
counties. In 2012, 68% of the materials sold was used in Napa County, 16% was used in Solano
County, 13% was used in Sonoma County, and 3% was used in other counties. The data utilized
for these sales estimations was reviewed and verified by county staff. However, as stated above
this information is proprietary pursuant to PRC Sections 2207(g) and 2778, Government Code
Sections 6254(k) and 6276.36, and County Code Section 16.12.080.
Please see responses above in Findings and Decision in Part I, Fourth Ground and
Twentieth Ground of Appeal regarding Production and Aggregate Reserves.
Citation: Draft EIR Vol. 1, Section 3 (Aug. 2013); Syar Industries, Letter to County
Staff on Reduced Project (Mar. 17, 2015); Napa County, Staff Report to Planning Commission
on Alternative Analysis (Jul. 10, 2015); Napa County, Staff Report to Planning Commission on
Project Background (Aug. 4, 2015); Jim Syar, Letter to Planning Commission on Project (Aug.
7, 2015); Staff Report to Board of Supervisors on Syar Appeal Hearing, Exhibit A (Mar. 22,
2016); Napa County, Staff Presentation to Board of Supervisors on Project (Mar. 22, 2016) Napa
County Planning Commission, Resolution 2015-03 adopting CEQA and Project Findings
(approved Nov. 18, 2015); Syar Napa Quarry No. P08-00337-SMP Conditions of Approval
(adopted Nov. 18, 2015); Syar Industries, Presentations to Board of Supervisors on Appeal of
Project (Apr. 26, 2016 and Jul. 11, 2016).
Conclusions:
For the foregoing reasons, the Board denies the twenty-first ground of appeal and upholds
the Planning Commission’s decision and approval of the Syar Modified Project Plus Area C
subject to the modified conditions of approval attached as Exhibit “A”.

PART II:

A.

APPELLANT SSE’S STATED BASIS ON FOR DECEMBER 4, 2015,
APPEAL TO PLANNING COMMISSION’S CEQA FINDINGS AND
APPROVAL OF PROJECT.

First Ground of Appeal.
Appellant SSE’s Position:

Appellant SSE asserts that there has been an inadequate CEQA review, incomplete description of
the project history, a delay in processing EIR, and resulting prejudice, as follows:
I.
Inadequate CEQA Review. The environmental impacts of the project's permit
have been inadequately analyzed and mitigated as described in Exhibit 1, the appeals of SSE and
SPCA (collectively “EIR appeal”) to be heard concurrently with the instant appeal. The attached
appeals are incorporated by reference as if set forth fully herein.

II.
Incomplete Description Of Project History. The resolution approving the permit
omits the date upon which the project application was complete. CEQA Guideline 15102
requires determination by the County within 30 days whether an EIR will be required and, if so ,
has 45 days from that decision to execute a consultant contract. CEQA Guideline Section 15108
requires completion of EIR within one year after by the County (as lead agency) that the project
application was accepted and certified as complete. The date of this acceptance and certification
is not included in the Resolution.
III.
Unreasonable Delay In Completing EIR Should Have Resulted In Denial Of
Project Application. The completion of the draft EIR was delayed by the County, the Applicant
(Syar) or both, from March 2009 to September 6, 2013, a period of at least 4.5 years, well
beyond the maximum one year period allowed by CEQA Guideline 15108 and the six month
(180 days) period allowed Napa County Code Section 16.12.350. The County violated both
periods of limitation. The EIR was based on stale data by the time the Draft Environmental
Impact Report was released in September 2013. The County as Lead Agency has made the EIR
process confusing and incomprehensible. The data for the study years 2004-2008 used in the EIR
has been continuously altered and commingled with data from later years making the EIR
unusable as a document of record. The context for the data was and is constantly changing so the
continuity of understanding has been lost. The County's mishandling of the ER process has made
it impossible for governmental decision makers and the public to develop a coherent
understanding of the environmental impacts of the project. (See Measure Z, Napa County
Ordinance 05-01 discussion). The permit should not have been approved based on the
extraordinary delay in preparation of the Draft EIR.
IV.
The Public Prejudiced By Delay. The public has been prejudiced by the County's
failure to adhere to and enforce its own ordinances. The County's failure to follow Napa County
Code Section 16.12.350 has resulted in a de facto extension of County Permit Nos. UP-128182,
UP-27374 and County Agreement 2225 (collectively original Syar permit) by the period between
March 2008 (date of application for Syar expansion permit) and date of approval of permit
(November 18, 2015), a period of at least seven and a half years. Alternatively, the County
allowed the Syar quarry to operate beyond the original Syar permit without a permit at all,
resulting in multi-year period of “no permit” operation and now supersedes the original but
expired permit with the instant permit.
Findings and Decision.
The Board finds and determines that Syar has an existing permit to operate. And, it
operated under a permit during the application and appeal process. Appellant SSE has offered no
evidence to support this assertion.
The project analyzed in the Syar EIR11 was sufficiently detailed to adequately convey the
extent and components of the project as well as provide for adequate review and assessment of
potential impacts of the project. All of the items required by CEQA Guidelines Section 15125
11

EIR refers to the Draft EIR, Final EIR and Appendices A, B and C unless otherwise stated.

are contained in the Draft EIR. The County deemed the project application complete in 2008, as
noted in the EIR. In 2012, Syar revised its proposal to reduce the mining area by 165 acres,
which resulted in additional analysis. The County subsequently released the Draft EIR for public
comment in 2013. The delay was not prejudicial and resulted in consideration of a substantially
reduced project in response to public comment.
Citation: Draft EIR Vol. 1, Section 3 (Aug. 2013); Syar Industries, Letter to County
Staff on Reduced Project (Mar. 17, 2015); Napa County, Staff Report to Planning Commission
on Project Background (Aug. 4, 2015); Napa County, Staff Report to Board of Supervisors on
Syar Appeal Hearing, Exhibit A (Mar. 22, 2016); Syar Industries, Presentations to Board of
Supervisors on Appeal of Project (Apr. 26, 2016 and Jul. 11, 2016); Napa County, Staff Report
to Board of Supervisors on Syar Appeal Hearing (Jul. 11, 2016).
Conclusions:
For the foregoing reasons only, the Board denies the first ground of appeal and upholds
the Planning Commission’s decision and approval of the Syar Modified Project Plus Area C
subject to the modified conditions of approval attached as Exhibit “A”.
B.

Second Ground of Appeal.
Appellant’s Position:

Appellant SSE asserts that the health, safety and general welfare of the community were
not considered. In approving the permit, the Planning Commission failed to consider the health,
safety and general welfare of the community as required by Napa County Code 16.12.350.
Findings and Decision.
The Board finds and determines as follows:
All aspects of public health, safety and welfare were thoroughly considered by the
Commission, staff, and Board. The Planning Commission imposed just under 200 Conditions of
Approval on the project which relate to such matters as protecting air quality, reducing NOx
emissions, requiring dust suppression, limiting blasting hours, maintaining existing groundwater
levels, increasing buffer areas to reduce noise and visual impacts, requiring commencement of
reclamation, replanting oak woodlands and other vegetation and requiring monitoring, reporting
and increased oversight of quarry operations.
The quarry’s existing entitlements are somewhat vague and uncertain due to its
incorporation of multiple prior entitlements that are outdated and reference to specific uses that
no longer exist. Also, the existing Reclamation Plan does not clearly define the mining
boundaries. The conditions of approval adopted by the Commission bring the facility under a
single modern permit that identifies each mitigation measure and a multitude of project specific
conditions that relate to the facility’s current and future operations over the next 35 years. The
Conditions of Approval are detailed, voluminous, enforceable, and subject to review every five

years at a noticed public hearing before the Planning Commission. (See COA No. 1(F).) This
review is in addition to the Annual Compliance and Assurance Update Report submitted to the
Planning, Building and Environmental Services Department. The conditions give the County
increased ability to regulate the facility in a manner that protects the public health, safety and
welfare.
Citations: Syar Industries, Napa Quarry Mining & Reclamation Plan (Nov. 9, 2015);
Napa County Planning Commission, Resolution 2015-03 adopting CEQA and Project Findings
(approved Nov. 18, 2015); Syar Napa Quarry No. P08-00337-SMP Conditions of Approval
(adopted Nov. 18, 2015); Jim Syar, Letter to Planning Commission on Project (Aug. 7, 2015);
Napa County, Staff Report to Board of Supervisors on Syar Appeal Hearing, Exhibit A (Mar. 22,
2016); Napa County, Staff Presentation to Board of Supervisors on Project (Mar. 22, 2016); Syar
Industries, Presentations to Board of Supervisors on Appeal of Project (Apr. 26, 2016 and Jul.
11, 2016); Napa County, Staff Report to Board of Supervisors on Syar Appeal Hearing (Jul. 11,
2016).
Conclusions:
For the foregoing reasons, the Board denies the second ground of appeal and upholds the
Planning Commission’s decision and approval of the Syar Modified Project Plus Area C subject
to the modified conditions of approval attached as Exhibit “A”.
C.

Third Ground of Appeal.
Appellant’s Position:

Appellant SSE alleges that substantial evidence to support the findings has been withheld
from the public.
The Resolution adopts the County and Syar Industries' assertion that the project is
necessary as there is little reserve of material in the originally permitted area. Evidence of the
reserves available was requested by Appellant Steven Booth pursuant to the California Public
Records Act. Production was refused by the County on the grounds that the information is
proprietary and thus withheld this critical information from the decision makers and the public.
Despite the County's assertion in the context of the Public Records Act, the record of the case
contains calculations of existing reserves that was prepared by Syar Industries, submitted to the
County and the County staff used that document in connection with consideration of this project.
Attached as Exhibit to SSE’s appeal is a document setting out Syar Industries' existing reserves
calculations. Syar's calculation is based on mining down to zero feet above mean sea level as
originally proposed. Recalculation of the reserves based on revision to a mining depth of no
greater than 50 feet above mean sea level was conducted by Appellant Steven Booth and
submitted to the County as part of the record of this case. Booth's conversion is attached as
Exhibit 3. Given that the record contains Syar's reserve calculations, that the County produced
such record to Appellant SSE without objection and that county staff used the record in its own
calculation and consideration of the Project renders the County's withholding reserve information
from the public unconscionable and unsupportable.

Findings and Decision.
The Board finds and determines that all of the evidence relied on in support of Planning
Commission Resolution No. 2015-03 is clearly identified, referenced and was made available to
the public.
As referenced in Part I of this Resolution, the County made available all documents,
studies, reports and information that was not proprietary or otherwise protected from disclosure
under applicable state laws to the public and Appellants, not only as part of the EIR and hearing
process but also under multiple, voluminous Public Records Act requests. Regarding annual
aggregate need, Appellant erroneously asserts that the Draft EIR uses a certain quantity to
determine need or demand of aggregate needed to justify the proposed project. 12 However,
nowhere in the Draft EIR is this assumption made or utilized to justify the proposed production
limit. The EIR analyzed Syar’s request for production up to 2 million tons per year. It also
analyzed a Reduced Production Alternative at a rate of 1.3 million tons per year. Appellant SSE
states that the EIR cannot adequately assess potential impacts without disclosing the total usage
in Napa County the EIR; however the EIR analyzes the impacts associated with the requested
production limit and a reasonable range of alternatives. Syar based its requested production
increase on its projected business plan and operations; it is not based on the total amount used by
County residents and businesses.
Please see responses above in Findings and Decision in Part I, Fourth Ground and
Twentieth Ground of Appeal regarding directions for truck trips.
Citation: Syar Industries, Letter to County Staff on Reduced Project (Mar. 17, 2015);
Jim Syar, Letter to Planning Commission on Project (Aug. 7, 2015); Napa County Planning
Commission, Resolution 2015-03 adopting CEQA and Project Findings (approved Nov. 18,
2015); Staff Report to Board of Supervisors on Syar Appeal Hearing, Exhibit A (Mar. 22, 2016);
Napa County, Staff Presentation to Board of Supervisors on Project (Mar. 22, 2016).
Conclusions:
For the foregoing reasons, the Board denies the third ground of appeal and upholds the
Planning Commission’s decision and approval of the Syar Modified Project Plus Area C subject
to the modified conditions of approval attached as Exhibit “A”.
//
//

12

Special Report 205, Update of Mineral Land Classification: Aggregate Materials in the North San Francisco Bay
Production-Consumption Region, Sonoma, Napa, Marin, and Southwestern Solano Counties, California, California
Geological Survey, 2013

D.

Fourth Ground of Appeal.
Appellant’s Position:

Appellant SSE asserts that the comment period was inadequate for the approved project
alternative. CEQA requires a public comment period of minimum of 30 days. The County
proposed the approved project alternative at its October 21, 2015 Planning Commission meeting
then closed public comment. Notice of this hearing was less than that required by CEQA.
Findings and Decision.
The Board finds and determines as follows:
The County circulated the Draft EIR for public review and comment on September 6,
2013. The statutory 45-day review and comment period required by CEQA was extended an
additional 45 days at the request of the public, resulting in a 90-day review and comment period.
The comment period closed on December 5, 2013. Public hearings on the Draft EIR took place
on October 2, 2013 before the Planning Commission and during the evening at the Napa County
Main Library before Planning staff. The Final EIR was released to the public on November 11,
2014. Appendices addressed additional responses to public comments made after the close of
the Draft EIR public review and comment period and further reinforced the conclusions in the
Draft EIR. These additional responses were released well in advance of the Commission
meetings. Furthermore, the County continued to consider public comments (both written and
oral) on the EIR and alternatives up to October 21, 2015, which was well beyond the formal
comment period closing date. Given the extensive amount of public comment, the opportunity
for public comment was more than adequate and exceeded all legal requirements.
The alternative that was ultimately approved by the Commission was derived from
components of the 2012 Syar Project and the alternatives that were analyzed in the Draft EIR. It
was a smaller and less impactful project. CEQA does not require a new public comment period
under this scenario. “Decision makers should have the flexibility to implement that portion of a
project which satisfies their environmental concerns.” (Dusek v. Redevelopment Agency (1985)
173 Cal.App.3d 1029, 1041, 219 Cal.Rptr. 346 [rejecting CEQA violation claim where defendant
agency approved project narrower than one described in EIR.] Sierra Club v. City of Orange
(2008) 163 Cal.App.4th 523, 533.)
CEQA does not handcuff decision-makers in the manner proposed by Appellant SSE.
The action approved need not be a blanket approval of the entire project initially described in the
EIR. If that were the case, CEQA would sacrifice the informational value of the document.
Decision-makers should have the flexibility to implement that portion of a project which satisfies
their environmental concerns. The Commission did not abuse its discretion by adopting a
narrower project than initially envisioned. (Dusek v. Redevelopment Agency (1985) 173
Cal.App.3d 1029, 1041.)
Citation: Napa County Planning Commission, Resolution 2015-03 adopting CEQA and
Project Findings (approved Nov. 18, 2015); Napa County, Staff Report to Board of Supervisors

on Syar Appeal Hearing, Exhibit A (Mar. 22, 2016); Napa County, Staff Presentation to Board of
Supervisors on Project (Mar. 22, 2016); Syar Industries, Presentations to Board of Supervisors
on Appeal of Project (Apr. 26, 2016); Napa County, Staff Report to Board of Supervisors on
Syar Appeal Hearing (Jul. 11, 2016).
Conclusions:
For the foregoing reasons only, the Board denies the fourth ground of appeal and upholds
the Planning Commission’s decision and approval of the Syar Modified Project Plus Area C
subject to the modified conditions of approval attached as Exhibit “A”.
E.

Fifth Ground of Appeal.

Appellant’s Position: Appellant SSE alleges that approval of the permit and EIR
violates Measure Z (Napa County Ordinance 05-01).The Planning Commission's approval of the
permit and its supporting EIR did not comply with the precepts of Measure Z (Napa County
Ordinance 05-01) so as to understand the direct and indirect effects of the project on Napa
County residents before voting to approve the project.
Findings and Decision.
The Board finds and determines that Measure Z applies to the Board of Supervisors not
the Planning Commission. Regardless of its applicability, there is no evidence in the record
whatsoever to support Appellant SSE’s assertion that the Commissioners did not understand the
effects of the project prior to taking action. On the contrary, the record reveals that the
Commissioners were engaged, directed staff to consider alternatives to the proposed project,
revised the conditions of approval and mitigation measures and asked thoughtful questions of
staff, the consultants, Syar, and interested persons during the more than seven hearings that were
held on the project.
Citation: Napa County, Staff Report to Planning Commission on Alternative Analysis
(Jul. 10, 2015); Napa County, Staff Report to Planning Commission on Project Background
(Aug. 4, 2015); Freeman Reporting, Transcript of Napa County Planning Commission November
18, 2015 Hearing; Napa County, Staff Report to Board of Supervisors on Syar Appeal Hearing
(Nov. 18, 2015); Napa County Planning Commission, Resolution 2015-03 adopting CEQA and
Project Findings (approved Nov. 18, 2015).
Conclusions:
For the foregoing reasons, the Board denies the fifth ground of appeal and upholds the
Planning Commission’s decision and approval of the Syar Modified Project Plus Area C subject
to the modified conditions of approval attached as Exhibit “A”.

F.

Sixth Ground of Appeal.
Appellant’s Position:

Appellant SSE contends that the permit approval does not comply with SMARA (The
Surface Mining and Reclamation Act of 1975) and claims that the reclamation plan does not
contain a description of how contaminants will be controlled. SMARA requires, inter alia, that a
reclamation plan contain a description of the manner in which contaminants will be controlled.
(See Public Resources Code Section 2772.) No environmental impact review of the impacts of
reclamation has been done.
Findings and Decision.
The Board finds and determines as follows:
Implementation of SMARA requires Napa County to adopt ordinances for land use
permitting and reclamation procedures and the regulatory framework under which local mining
and reclamation activities are conducted. The County’s mining ordinance is found at County
Code Chapter 16.12 and specific Goals and Policies related to mining are found within the
General Plan Conservation Element: Goal CON-7 and Policies CON-37 through CON-40.
These two documents make up the bulk of the County’s surfacing policies and ordinances.
County Code Section 16.12 360 contains the eleven specific findings required for issuance of a
surface mining permit. All of those findings were made by the Planning Commission.
As described in the Draft EIR, the Mining Reclamation Plan’s (MRP) primary method of
controlling contaminants is the SWPPP, which would be implemented both during mining and
reclamation activities. Additionally Syar Napa Quarry has a Hazardous Materials Business Plan
(HMBP), which describes the hazardous materials and the proper handling procedures for
hazardous chemicals stored and utilized on site. Syar is required to regularly maintain and
update the SWPPP and HMBP. The 2015 MRP identifies licensed waste transport contractors
that typically remove hazardous waste from the Napa Quarry:
1.
ENV Environmental International removes the following materials: Hazardous
Wastes: waste oil, waste paints and thinners, unused chemical products no longer used on site,
and waste hydrocarbons (diesel and gas); Universal Wastes, including: used fluorescent tubes,
used batteries and light ballasts; Stained soils, absorbents (placed in a Class 2 waste bin).
2.
and used oil

Evergreen Environmental removes the following materials: used drain oil filters

3.
Environmental Recovery Systems removes the following materials: Hazardous
Wastes: oily sludge, waste paint and thinner, solvent, used diesel, waste grease and oil.
Furthermore, the control of contaminants also extends to air quality through the
numerous mitigation measures and conditions of approval imposed on the project to reduce and

minimize pollution. These measures and conditions will be monitored and reviewed on at least
an annual basis by the Commission to ensure their effectiveness.
See Part I, Stop Syar Expansion Appeal of Certification of Final EIR Appeal, Findings
and Decision for 15th Ground of Appeal.
Citations: Draft EIR Vol. 1, Sections 4.3, 4.7, 4.8, Appendix J (Aug. 2013); Syar
Industries, Napa Quarry Mining & Reclamation Plan, pp. 29 to 30 (Nov. 9, 2015),; Syar
Industries, Napa Quarry Mining & Reclamation Plan (Nov. 9, 2015); Syar Napa Quarry No. P0800337-SMP Conditions of Approval (adopted Nov. 18, 2015); Napa County, Staff Report to
Board of Supervisors on Syar Appeal Hearing, Exhibit A (Mar. 22, 2016).
Conclusions:
For the foregoing reasons, the Board denies the sixth ground of appeal and upholds the
Planning Commission’s decision and approval of the Syar Modified Project Plus Area C subject
to the modified conditions of approval attached as Exhibit “A”.
G.

Seventh Ground of Appeal.
Appellant’s Position:
Appellant SSE asserts that resolution approving the permit has fatal errors, as follows:

1.
The Syar EIR presented by the Lead Agency to the Planning Commission was
fundamentally flawed, inadequate, and insufficient as a document of record due to the omission
of essential empirical data, that does exist, the inclusion of which is required by the CEQA in
order for the Lead Agency to fulfill its two primary responsibilities: 1) It is required to make an
objective, good-faith attempt at full disclosure of information pertaining to potential adverse
environmental effects. 2) It is required to willingly release this information to allow
governmental decision makers and the public the opportunity to independently review the
empirical data and in so doing allow objective, informed decision-making. Unfortunately, the
Planning Commission ratified the FEIR (Oct. 2015) deprived of essential (omitted) empirical
data. Therefore, consequently, all of the determinative Findings, associated with impacts and
mitigation measures, presented to the Planning Commission by the Lead Agency are
indeterminative, flawed, and invalid. The Syar EIR is too flawed to be usable and must be rewritten and re-circulated.
2.
The Resolution approved by the Planning Commission contains a table of
contents of findings associated with a selection of impacts and mitigation measures. As with
other documents related to the project, where information is inconsistent, terminology is used in
inconsistent ways, and labels are used in an inconsistent manner, the omission here in the Table
of Contents of items F (Hydrology and Water Quality), G (Noise and Vibration), H (Recreation),
I (Transportation), and J (Greenhouse Gases) contributes to confusion and difficulty in using the
documents provided. Although the actual items related to the impacts and mitigation measures of
these items are included in the document itself, their omission here in the Table of Contents

exemplify the overall lack of comprehensibility and transparency of the documentation
associated with this project. CEQA requires a comprehensible document of record for the project
and the residents of Napa County require a comprehensible permit on a project of such
magnitude and duration affecting the population for decades into the future.
With regards to the Conservation Element, the proposed expansion into AWOS land has
not been demonstrated to be consistent with the General Plan because local need has not been
empirically and impartially established. “Prudent management of the County's mineral resources
for current and future generations” requires the conservation of a limited and non-renewable
resource. In the EIR, the document of record for this project, it was shown that the majority of
aggregate produced was being trucked out of County. Although requested, the information was
inappropriately deemed “proprietary” and was not released for public review.
3.
The No Project (No Expansion) Alternative. Until the fundamental empirical data
presently omitted from the Syar EIR by the Lead Agency is released for review and verification,
the No Project Alternative is the only Alternative presently available for consideration with the
addition of RAP processing equipment to guarantee the existing mining operations will be
subject to a new permit term limit and the requirements of new, thorough environmental review
and compliance to bring Syar Napa Quarry's deficient mining equipment and practices, upgrades
long deferred, up to date.
The statement, “The No Project Alternative would not achieve the objectives of SMP No.
00337-SPM, including providing a long term local, reliable, and consistent source of aggregate
and aggregate-related materials to customers in the Napa region due to limited volume of high
quality aggregate located within the current analyzed mining footprint.” This statement exhibits,
precisely, the kind of systematic, recurrent, fundamental flaw running throughout the Syar EIR.
There is no “current analyzed mining footprint”. There is no empirical data or analysis anywhere
in the Syar EIR pertaining to the volume or tonnage of “high quality aggregate located within”
the current permitted mining footprint. With a California Public Record Act Request, Stop Syar
Expansion has attempted to obtain this empirical data to verify this oft-repeated subjective,
unproved claim. To make unverifiable claims is impermissible and corrupts the EIR process and
violates the CEQA. For the EIR to be a sufficient and valid document of record and to fulfill the
intent and purpose of the EIR process, the decision makers and the public cannot and must not
just take the applicant's and the Lead Agency's “word for it”. Empirical (factual), verifiable proof
is requisite before decision-making takes place.
Syar Napa Quarry already produces more product than is needed to meet the demand of
the Napa Region market. The Quarry does not need to increase production for the Napa Region.
Any increased production will be shipped out of the Napa Region resulting in longer truck trip
distances, increased GHGs and diesel emissions, increased road wear, increased traffic
congestion, more rapid decrease in our County's mineral resources, increased exposure to toxic
emissions by the local community, while externalizing the economic and environmental costs on
the Napa region.
4.
No justification for permit approval when weighed against public welfare and
safety. Mining of the Pasini Parcel is discretionary, something Syar wants to do. No empirical

proof has been provided in the Syar EIR to justify expansion into the Pasini Parcel. Syar Napa
Quarry does not produce concrete and does not need to produce aggregate for Portland cement
concrete. Our local concrete supplier, Shamrock, does not buy sand or aggregate from Syar. In
view of Syar's own reserve calculations, with better management and efficiency, the existing
permitted Quarry property has enough reserves to easily supply the Napa Region for the next 35
years or more.
5.
Permit approval rejected the environmentally superior alternative. The No Project
Alternative with the addition of RAP processing equipment would be the Environmentally
Superior Alternative because it would incorporate and capture all of the mitigations, operational
changes (upgrades), equipment upgrades, environmental compliance upgrades. It would protect
the Pasini Parcel from mining for the next 35 years and perhaps forever. It would give Syar Napa
Quarry the incentive to actually produce predominantly for the Napa Region to preserve our
County's mineral resources and reduce harmful environmental effects. It will prevent the Quarry
from encroaching further onto Skyline Wilderness Park's land use rights. With recycling of RC,
RCA, and RAP, less VA will be required, extending the Quarry's MRMR(sic).
Findings and Decision.
The Board finds and determines as follows:
Appellant SSE has not indicated what type of essential empirical data was omitted from
the Final EIR. However, Resolution No. 2015-03 provides a thorough analytical path and
explanation concerning the Commission’s decision to approve the project. The resolution also
references the evidence in the record relied upon in support of the findings and determination.
CEQA does not require that the findings have a table of contents. Although findings must
be discernible, strict formality is not required. A decision maker’s comments during a public
hearing, where the comments recorded for a public transcript and both parties were present can
demonstrate the substantial evidence necessary to create adequate findings. (Harris v. City of
Costa Mesa (1994) 25 Cal.App.4th 963.) The approximately 71 page (exclusive of attachments)
Planning Commission Resolution No. 2015-03 provides a thorough analytical path and
explanation concerning the Commission’s decision to approve the project. The resolution also
references the evidence in the record relied upon in support of the findings and determination.
The General Plan policies contemplate and encourage mining and the long-term
production of aggregate resources. The Project site’s current land use and zoning designations
allow mining, and neither a general plan land use re-designation nor a rezoning of the property is
necessary to accommodate the project. Furthermore, the project site, and portions thereof, are
also mapped or classified by 1) the State Geologist as Resource Sector H, Mineral Resource
Zone MRZ-2 (a), which indicates that significant deposits are present, and 2) the County Land
Use Map as a Mineral Resource (MR) area, which is applied to known mineral resources based
on mapping prepared by the State of California. These MR designations further reinforce that
mining within the project site’s land use and zoning designations is a contemplated and allowed
use.

Appellant SSE incorrectly states that the EIR cannot adequately assess potential impacts
without disclosing the total usage of the aggregate in Napa County; however the EIR analyzes
the impacts associated with the requested production limit and a reasonable range of alternatives.
CEQA, the General Plan, and the County Code do not require that the project provide all its
aggregate locally. The Planning Commission based its decision on Syar’s projected business plan
and operations. It was not based on the total amount used by County residents and businesses.
Please see responses above in Findings and Decision in Part I, Fourth Ground of Appeal;
Seventh Ground of Appeal; Twenty-First Ground of Appeal; and Twentieth Ground of Appeal.
Citations: Napa County, Staff Report to Planning Commission on General Plan &
Zoning Designation (Aug. 4, 2015); Napa County, Staff Report to Planning Commission on Syar
Project (Nov. 18, 2015); Napa County Planning Commission, Resolution 2015-03 adopting
CEQA and Project Findings (approved Nov. 18, 2015); Napa County, Staff Report to Board of
Supervisors on Syar Appeal Hearing, Exhibit A (Mar. 22, 2016).
Conclusions:
For the foregoing reasons, the Board denies the seventh ground of appeal and upholds the
Planning Commission’s decision and approval of the Syar Modified Project Plus Area C subject
to the modified conditions of approval attached as Exhibit “A”.
H.

Eight Ground of Appeal.
Appellant’s Position:

Appellant SSE contends that the findings for approval of the surface mining permit failed
to comply with the requirements of County Code Chapter 16.12 for issuance of surface mining
permit, are in error, inadequate and incomplete, as follows:
A.
Plans and reports submitted with the application do not adequately describe the
proposed operation. Inadequate and shifting description of project and its environmental impacts.
Baseline production, reserves, greenhouse gas emissions, truck trips, groundwater usage are
inaccurately, inadequately and incompletely described. For example, the map attached as Exhibit
4 to the appeal depicts an off-site groundwater well to which Syar has access but was never
disclosed or analyzed. Nor does the permit resolution require any monitoring or other condition
related to this off-site well. Exhibit 5, a page from the 1973 EIR conducted for the original
permit shows groundwater at that time far exceeding that estimated today — 1120.14 acre-feet
per year historically vs. 140.6 acre-feet per year. There is no accurate estimate of groundwater
use either in the EIR or in the permit approval such that the project's groundwater use may
imperil surrounding properties' dependence on groundwater. (See EIR appeal (Exhibit 1)).
B.

Project does not comply with NCC 16.12.360.

1.
Project cannot comply with NCC 16.12.360(A) which requires a finding that the
application is complete and the plans and reports submitted adequately describe the proposed
operation.
An essential element of the application, the MRP, was revised and reissued following the
close of the public comment period making it impossible for the public to assess whether this
fording can in fact be made. In addition, it is unlikely that the decision makers had adequate time
to review the revisions and fully understand their implications prior to granting approval of the
permit a mere 9 calendars days after the revised MRP was issued, and never considered by the
Planning Commission in its certification of the EIR nineteen days earlier.
Furthermore, the Conditions of Approval fail to distinguish between excavation and sales
(i.e., the tonnage mined is typically considerably greater than the salable tonnage). “Excavation”
is not defined in the Conditions of Approval. Because excavation cannot be tracked as readily as
sales, the Conditions of Approval are too vague to provide clear accounting and reporting of all
mining activities by Syar and/or enforcement by the County or other regulatory agency.
Provisions are required to ensure that all mining activities, are accounted for whether directly
yielding salable product or not.
2.
Project is not supported by adequate environmental documents that comply with
CEQA and cannot satisfy the finding required by NCC 16.12.363(B). Foundational information
is flawed, has been omitted, has been misrepresented, and has been purposely obstructed from
public review. The EIR is inadequate and insufficient as a document of record.
3.
Inadequate mitigation measures do not satisfy requirements of NCC 16.12.360.
As amply demonstrated in the appeal of the certification of the EIR, the mitigation measures are
inadequate to address all of the impacts identified. Furthermore, the flawed EIR makes it
impossible to accurately ascertain the magnitude of potential impacts for multiple resource areas,
which means that it is impossible to determine whether mitigation is adequate. Please also note
specifically that the appeal on the certification of the EIR indicates that the impacts of
reclamation have not been addressed in the EIR.
4.
No demonstration, as required by NCC 16.12.360, is provided that “the proposed
operation will be conducted in compliance with SMARA, State Board Regulations including but
not limited to Sections 2502, 3503 and 370-3713 of Title 14 of the California Code of
Regulations and this chapter.”
Given the recent reissuance of the MRP, it is impossible to determine whether this
requirement has been met. A 9-day period is not adequate for review of a revised MRP, and
certainly is not adequate to determine to what degree the revisions would or would not enable the
applicant to comply with the requirements of the Surface Mining and Reclamation Act and
applicable Napa County requirements.
5.
Findings fail to demonstrate adequate or complete review by the Department of
Conservation as required by 16.12.350(E). While the DOC reviewed the Draft Surface Mining
Permit and related documents in 2012; there have been extensive project changes as well as

substantial new information, including information provided by the public on the inadequacies of
the EIR (foundational data, impact analysis, mitigation measures, etc.) since 2012. Therefore,
DOC review cannot be considered adequate or complete.
6.
Findings cannot be made that satisfy NCC 16.12.350(F) consistency with the
general plan, specific plan and zoning of the project site.
7.
Findings cannot be made regarding reclamation (NCC 16.12.350(G)) The
Conditions of Approval are based on the 2012 MRP, while a 2015 MRP was issued November 9,
2015 as part of the documentation for the November 18, 2015 Planning Commission agenda item
for the Syar permit. This presents an inherent conflict, as the COA should be based on the
current MRP, and the current MRP has not be adequately reviewed under CEQA, nor was there
enough time for decision makers to be fully informed about the revised document.
8.
Findings cannot be made regarding impacts of reclamation (NCC 16.12.350(H).
The impacts of reclamation have not been addressed in the EIR, therefore it is impossible
to determine whether reclamation would result in a detriment to the public health, safety or
general welfare.
9.

Findings cannot be made about the timing for reclamation (NCC 16.12.350(I).

As stated in testimony at the October 21, 2015 Planning Commission hearing, the 2012
MRP completely fails to address this requirement. Because the COA references only the 2012
MRP, this finding cannot be made. The 2015 MRP was published by Syar after the close of the
public comment period and after the Planning Commission certified the EIR. The Planning
Commission had inadequate time (9 days) to read and understand the 2015 MRP to be able to
make the required findings.
10.
Findings cannot be made that there is sufficient financial surety for the cost of
reclamation as required by NCC 16.13.350(J).
11.
Appellant Susanne von Rosenberg has repeatedly requested detailed information
on the financial assurance calculations, but no such information has been provided. Instead,
County staff simply state that (1) the existing amount of financial assurance is adequate to
reclaim the quarry from its current condition; and (2) that the financial assurance would be
modified in response to future mining. The finding made for this item states, in part, “Because
the proposed Mining and Reclamation Plan employs similar reclamation techniques to the
current reclamation plan, the estimated cost of reclamation and associated financial assurance
reasonably estimate the cost of reclamation based on current conditions. The Surety Bond
demonstrates that the operator/permittee is able to sufficiently complete quarry reclamation.
It is a complete fallacy to assume that because the current bond is adequate to reclaim the
quarry based on its current footprint and because similar techniques will be used, that reclaiming
more than twice the existing footprint is therefore reasonably approximated by the existing
estimate/bond.

The findings for this item further state that it is acceptable to have an estimate/bond that
only addresses the current quarry footprint because: “Furthermore, the annual update of the
reclamation financial assurance cost estimate and of the financial assurance mechanism required
pursuant to SMARA and Napa County Code Section 16.12.415 will ensure that the estimated
cost of reclamation and associated financial assurance is continually adequate to ensure that site
can be reclaimed in accordance with the Mining and Reclamation Plan.”
The required update is intended to ensure that changes in reclamation requirements,
environmental protection measures, and related changes in the regulatory and technical climate
over time are captured in the financial surety. It is NOT intended to allow the County to avoid
making a reasonable estimate of the cost of reclamation for the entire Project and ensuring that
the Project proponent is in fact capable of handling these costs and is providing financial surety
commensurate with the entire scope of the proposed Project. It may be permissible to remove
portions of the quarry from the financial assurance requirements as they are reclaimed, but it is
both incorrect and irresponsible to approve a Project when it has not been established with any
degree of confidence whatsoever that reclamation can in fact be accomplished by the Project
proponent or by the County relying on financial surety provided by the Project proponent. This
finding cannot be made.
12.
Finding cannot be made that Syar has an adequate public liability policy in force.
(NCC 16.12.350(K)).
The findings state: “Syar has a public liability policy (i.e. commercial general liability
policy) through Insurance Brokers of California Inc., which is in full force and effect for the
mining operation. The policy has a minimum coverage in the amount of $2,000,000 for each
occurrence and twice the amount ($4 million) for the general aggregate, and an umbrella
coverage of $5 million. Generally the County considers a minimum limit of $2 million as
adequate.”
It is ludicrous to assume that because the County usually considers a minimum limit of
$2 million liability insurance adequate that a level not much higher than that would be adequate
for a large quarry with a track record of environmental compliance problems. Furthermore,
because the cost of reclamation has not been adequately evaluated, and any effort to date to
provide such an estimate are not based on the 2015 MRP, this finding cannot be made. Finally,
Syar Industry's exposure is high given the quarry's fugitive crystalline silica dust in very close
proximity to schools, an existing high density residential neighborhood, a community college,
and soon-to-be-constructed Napa Pipe development and adjacent to a large state hospital and
soon-to-be-constructed County jail. The level of coverage is woefully inadequate to satisfy
judgments obtained for damage to persons and property values in the path of the dust.
Findings and Decision.
The Board finds and determines as follows:
Wells and Water Use:

The Draft EIR accurately describes baseline water use of the project and future project
demand in Appendix K. Appellant SSE’s reference to one page from a 1973 EIR does not reflect
the current water use at the quarry and in fact the reference to one million gallons a day appears
to be a description of the wells daily production, not the water use occurring at the quarry. As
discussed in the Draft EIR, Final EIR, the Appendices, and other responses to comments, the
majority of water use at the quarry is associated with the application of water for dust control
purposes, which in the 1973 EIR is stated as 80,000 gallons per day, therefore, to assume that the
quarry utilized an additional 920,000 gallons a day is mere speculation. Most importantly even
assuming for argument sake that the quarry prior to Syar Industries purchase of the site utilized
1,000,000 gallons of water a day, the evidence in the record establishes that it no longer does so.
The Draft EIR accurately measure baseline water use and requires ongoing monitoring and
reporting to insure that the baseline water use of 140.6 acre-feet per year is not exceeded. The
Draft EIR evaluated the two wells utilized by the project for water supply, the Quarry Well and
Latour Court Well. No other wells are currently being utilized. Mitigation Measure 4.8-4
requires monitoring and restricts groundwater use to a maximum of 140.6 acre-feet per year.
Citations: Draft EIR Vol. 1, Sections 4.8, Appendices J & K (Aug. 2013); Final EIR,
Sections 2, 4 (Nov. 2014); Final EIR, Appendix B, Sections 2, 6 (Jun. 2015); Final EIR,
Appendix C, Section 2 (Oct. 2015); Syar Industries, Napa Quarry Mining & Reclamation Plan
(Nov. 9, 2015); Napa County Planning Commission, Resolution 2015-03 adopting CEQA and
Project Findings, Sections 5-6, 8; Syar Napa Quarry No. P08-00337-SMP Conditions of
Approval (adopted Nov. 18, 2015); Staff Report to Board of Supervisors on Syar Appeal
Hearing, Exhibit A (Mar. 22, 2016); Napa County, Staff Presentation to Board of Supervisors on
Project (Mar. 22, 2016); GHD, Presentation to Board of Supervisors on Hydrology (Mar. 22,
2016); GHD, Memorandum to Board of Supervisors on Appeal Hearing Response to Comments,
pp. 20-23 (Jul. 1, 2016); Napa County, Staff Report to Board of Supervisors on Syar Appeal
Hearing, p. 5-6 (Jul. 11, 2016); Syar Industries, Presentations to Board of Supervisors on Appeal
of Project (Apr. 26, 2016 and Jul. 11, 2016).
SMARA compliance:
The Surface Mining and Reclamation Act of 1975 provides comprehensive regulation of
surface mining operations and reclamation to assure that adverse environmental impacts are
minimized and mined lands are reclaimed to a usable condition. SMARA also encourages the
production, conservation, and protection of the state’s mineral resources. As the lead agency,
Napa County administers SMARA, which requires the following for a valid mining operation: a
permit to mine; an approved reclamation plan; an approved financial assurance amount and
security mechanism; and, annual inspections and annual reports submitted to the State Office of
Mine Reclamation (OMR).
Implementation of SMARA requires Napa County to adopt ordinances for land use
permitting and reclamation procedures and the regulatory framework under which local mining
and reclamation activities are conducted. The County’s mining ordinance is found at County
Code Chapter 16.12 and specific Goals and Policies related to mining are found within the
General Plan Conservation Element: Goal CON-7 and Policies CON-37 through CON-40.
These two documents make up the bulk of the County’s surfacing policies and ordinances. Napa

County Code Section 16.12 360 contains the eleven specific findings required for issuance of a
surface mining permit. All of those findings were made by the Planning Commission. The
County’s local ordinance complies with SMARA.
Given the broad scope and redundant nature of the Appellants’ Eighth Ground of Appeal
please see Part I, Stop Syar Expansion Appeal of Certification of Final EIR Appeal, Findings and
Decision for all Grounds of Appeal; Part II, Stop Syar Expansion Appeal of CEQA Findings and
Approval of Project Findings and Decisions found herein both above and below; Parts I and II,
Skyline Park Citizens’ Appeal Findings and Decisions for all Grounds of Appeal.
Citations: Draft EIR Vol. 1, Section 3, 4.0 (Aug. 2013); Napa County, Staff Report to
Planning Commission on General Plan & Zoning Designation (Aug. 4, 2015); Napa County,
Staff Report to Board of Supervisors on Syar Appeal Hearing, Exhibit A (Mar. 22, 2016); Napa
County, Staff Presentation to Board of Supervisors on Project (Mar. 22, 2016); Syar Industries,
Presentations to Board of Supervisors on Appeal of Project (Jul. 11, 2016).
Conclusions:
For the foregoing reasons, the Board denies the eight ground of appeal and upholds the
Planning Commission’s decision and approval of the Syar Modified Project Plus Area C subject
to the modified conditions of approval attached as Exhibit “A”.
I.

Ninth Ground of Appeal.
Appellant’s Position:
Appellant SSE asserts that the EIR should have been recirculated.

The Project and its EIR were a moving target throughout the approximate 6.5 year period
of its pendency such that the record is vast, confusing and contradictory. The FEIR was
published in August 2014 and it, along with the Project, changed from that time through
November 2015. No final document was compiled. The Final Mining and Reclamation Plan, for
example, was not authored until November 9, 2015, after the close of the public comment period
and after the Planning Commission's certification of the EIR. See Exhibit 6 —November 9, 2015
Final Mining and Reclamation Plan.
The Syar EIR must be rewritten and recirculated. Significant new information has
become available exposing foundational flaws in the Syar EIR. The Lead Agency has ignored
and dismissed this new information due to confirmation bias and disregard to the integrity of the
EIR process and in violation of the CEQA. Also, empirical data claimed to be proprietary by the
County Counsel's office has been wrongfully withheld. The County did not produce essential
data that exists necessary to correct foundational flaws in the Syar EIR. As a result, the
withholding of this information left the Planning Commission ignorant of essential empirical
(factual) data and they made uninformed, invalid decisions. In addition, SSE has presented
information to prove all of the Air Quality and Health Risk Assessment calculations are flawed

and must be recalculated correctly; the calculations used in the Syar EIR understate emissions
and overstate mitigations.
Findings and Decision.
The Board finds and determines as follows:
Given the broad scope and redundant nature of Appellant SSE’s Ninth Ground of Appeal
see Part I, Stop Syar Expansion Appeal of Certification of Final EIR Appeal, Findings and
Decision for Third Ground of Appeal, Fifth Ground of Appeal; Seventh Ground of Appeal;
Tenth Ground of Appeal; Fourteenth Ground of Appeal; Eighteenth Ground of Appeal;
Nineteenth Ground of Appeal; Twentieth Ground of Appeal; and Twenty-First Ground of
Appeal.
Citations: As recognized in those grounds of appeal noted immediately above.
Conclusions:
For the foregoing reasons, the Board denies the ninth ground of appeal and upholds the
Planning Commission’s decision and approval of the Syar Modified Project Plus Area C subject
to the modified conditions of approval attached as Exhibit “A”.
J.

Tenth Ground of Appeal.
Appellant’s Position:

Appellant SSE contends that the permit approval is inconsistent with the General Plan, as
follows:
A.
The County has not adopted a Climate Action Plan as required by the General
Plan. Any finding that the permit is consistent with the General Plan is flawed as this essential
element has not been written let alone adopted by the Board of Supervisors. There is no criteria
against which the project can be measured as to greenhouse gas emissions and other
environmental concerns to determine its adequacy. Without a completed Climate Action Plan
(CAP), it is impossible to evaluate how this project relates to the larger goal of reducing
emissions to a 1990 level by the year 2020.
The County of Napa has previously been enjoined from issuing permit approvals on the
grounds that it had not completed of General Plan elements. See January 5, 1983 order, Taddei,
et al. v. County of Napa, and Board of Supervisors of the County of Napa, State of California,
Napa County Superior Court No. 43600. See Exhibit 7. Appellants reserve the right to introduce
evidence from the Taddei case at hearing on this appeal as the County and all parties have or
have access to the record of that case in their own files and/or from the records of the Napa
County Superior Court all of which may be officially noticed. The County repeats the same error
here and cannot proceed with consideration of the permit until there is an adopted Climate
Action Plan as part of the General Plan.

B.
The project that is analyzed for General Plan consistency is not the project that
was approved. The Resolution approving the permit relies on the “Reduced Production and
Reduced Footprint (Hybrid) Alternative. This alternative was not approved by the Planning
Commission at the November 18 meeting, nor is it the alternative named in the Resolution,
which is “Syar Modified Project Plus Area C.” Since consistency with the GP is required for the
permit, the permit cannot be granted because the plan analyzed by the County is not the plan that
was approved. Given that, more detailed analysis of the flaws of the analysis would be
superfluous, but it must be said that the evaluation of consistency with the General Plan's AG/LU
policies does not start with the primary policies of the element - the definition of agriculture - nor
does it address the expansion of mining activities into AWOS-zoned land. This expansion is not
consistent with other policies, among them AG/LU policies 1-7, 12, and 15.5.
In addition, the County Mineral Resource Overlay does not include the Pasini Parcel
which is part of the project approved by the Planning Commission.
AG/LU-9 states that with regard to the farmland, the State's definitions and terminologies
are not always the most relevant to Napa County, and that the County shall avoid converting
farmland where feasible. The Pasini Parcel is covered by the State's mineral resource designation
of Sector H. The State's designation of mineral resources and its priorities may not be the most
relevant to Napa County, where according to AG/LU-1, “Agriculture and related activities are
the primary land uses in Napa County.”
AG/LU-2: “Agriculture” is defined as the raising of crops, trees, and livestock; the
production and processing of agricultural products; and related marketing, sales and other
accessory uses, none of which are part of the project the Planning Commission approved.
Findings and Decision.
The Board finds and determines as follows:
Climate Action Plan:
The County had not adopted the Napa County Climate Action Plan at the time of
preparation of the Draft EIR. However, the Final Draft Climate Action Plan was publicly
available and referenced in Section 4.17 of the Draft EIR. In addition, Napa County received a
letter from the BAAQMD, stating that the Air District believed the draft Napa County CAP met
the minimum standard elements of a Qualified GHG Reduction Strategy.
The General Plan does not require Project-specific climate action plans. However, the
project must prepare a climate action plan in the form of a Greenhouse Gas Reduction Plan
(GHGRP). The GHGRP will incorporate one or more of the measures listed in Mitigation
Measure 4.17-2, which would reduce the GHG impact to less than significant levels.
Specifically, the GHGRP will cap future increase in GHG emissions at the BAAQMD
recommended GHG significance threshold of 1,100 metric tons of carbon dioxide equivalent per

year. This threshold is the annual amount that is cumulatively considerable and emissions above
this threshold would result in a cumulative impact.
General Plan Consistency:
The General Plan and Zoning consistency analysis in the EIR is for informational
purposes only and to disclose potential conflicts. (CEQA Guidelines Section 15125(d).) It is not
binding on the Commission or the Board which are the bodies charged by law with interpreting
the County’s land use policies and rendering the final determination on a project’s consistency or
lack thereof. (San Franciscans Upholding the Downtown Plan v. City & County of San
Francisco (2002) 102 Cal.App.4th 656, 668.) To assist the Commission with its determination,
staff prepared and released a detailed General Plan and Zoning consistency analysis in August
2015. Although the project evaluated in this analysis was the reduced production and reduced
footprint hybrid, the conclusions still are valid as to the Syar Modified Project Plus Area Capproved by the Planning Commission-since both the project evaluated in the analysis and the
approved project include reduced production and reduced footprints from the originally proposed
project evaluated in the EIR.
The parcels within the Syar holding have General Plan Designation of AWOS, I and PI.
The Conservation and Recreation and Open Space (ROS) Elements provide the bulk of the
County’s goals and policies regarding conservation of natural areas and open space. The ROS
Element includes preservation of natural resources and the managed production of resources as
one of the uses and benefits of open space. (Pg. ROS-3.) The Conservation Element has policies
and actions that are intended to conserve open space lands that contain important natural
resources that are associated with open space land use benefits. (Page ROS-3, bullet point 2.)
Within the Conservation Element the managed production of resources is specifically identified
and addressed. This element states that preserving open space resources to meet the
community's conservation goals while also addressing local needs for productive raw natural
materials requires a balanced approach and contains specific goals and policies that address open
space as it pertains to the conservation of natural resources, and stresses the conservation and
prudent management of the County's mineral resources for current and future generations. (Page
CON-17.) Agricultural Preservations and Land Use Policy AG/LU-93 further provides that the
“County supports the continued concentration of industrial uses in the South County area as an
alternative to the conversion of agricultural land for industrial use elsewhere in the county.”
As discussed above, aggregate mining and processing activities are allowed on the
permittee’s property, including the Pasini Parcel, with a surface mining permit. The General
Plan policies contemplate mining. Because the current land use and zoning designations allow
mining, neither a general plan land use re-designation nor a rezoning of the holding are necessary
to accommodate the project. Both the Quarry and the zoning code that allows for surface mining
in any zoning district pre-date Measures J and P. The Quarry has been in existence since the
1800s and the since 1955 the County Code has permitted surface mining in any zoning district
with an approved surface mining permit and Measure J and P did not change this provision of the
County Code. (County Code Section 18.120.010(B)(3).)

Furthermore, the project site, and portions thereof, are also mapped or classified by 1) the
State Geologist as Resource Sector H, Mineral Resource Zone MRZ-2 (a), which indicates that
significant deposits are present, and 2) the County Land Use Map as a Mineral Resource (MR)
area, which is applied to known mineral resources based on mapping prepared by the State of
California. These MR designations further reinforce that mining within the project site’s land
use and zoning designations is a contemplated and allowed use.
Citations: Draft EIR Vol. 1, Sections 4.9, 4.17 (Aug. 2013); Napa County, Staff Report
to Planning Commission on General Plan & Zoning Designation (Aug. 4, 2015); Napa County,
Staff Report to Planning Commission on Project Background (Aug. 4, 2015); Napa County
Planning Commission, Resolution 2015-03 adopting CEQA and Project Findings (approved
Nov. 18, 2015); Napa County, Staff Report to Board of Supervisors on Syar Appeal Hearing,
Exhibit A (Mar. 22, 2016); Napa County, Staff Presentation to Board of Supervisors on Project
(Mar. 22, 2016); Syar Industries, Presentations to Board of Supervisors on Appeal of Project
(Apr. 26, 2016 and Jul. 11, 2016).
Conclusions:
For the foregoing reasons, the Board denies the tenth ground of appeal and upholds the
Planning Commission’s decision and approval of the Syar Modified Project Plus Area C subject
to the modified conditions of approval attached as Exhibit “A”.
K.

Eleventh Ground of Appeal.
Appellant’s Position:

Appellant SSE claims that the description of the “Record of Proceedings” is inadequate,
as follows:
A.

Description of the “Record of Proceedings” Inadequate.

Description of Record of Proceedings includes but is not limited to specified documents.
This open-ended description allows the wholesale unilateral change to the record of these
proceedings without the knowledge or agreement of Appellants. Such a fungible record for
purposes of this appeal, litigation and matters that will arise in the future is unfair to all parties,
especially Appellants who are required to pay for the record on appeal.
B.
(e)(10).

Record of Proceedings does not comply with Public Resources Code 21167.6

“Record of Proceedings” excludes certain County of Napa (lead agency) internal
communications about the project PRC 21167.6 (e) requires inclusion of all internal agency
communications, including staff notes and memoranda related to the project or to compliance
with CEQA. (RESOLUTION, p. 69: “4. All non-draft and/or non-confidential reports and
memoranda prepared by the County and consultants related to the EIR, its analysis and
findings.”)

C.

Record of Proceedings Violates Public Resources Code 21167.6(e)(4).
1.

“Record of Proceedings” excludes public comment on DEIR.

PRC 21167.6(e)(4) requires inclusion of any transcript or minutes of the proceedings at
which the decision-making body of the respondent public agency heard testimony on, or
considered any environmental document on, the project, and any transcript.
See RESOLUTION, p. 69:
• Section 11(A)(2): “The Draft EIR, the Final EIR and the appendices and technical
reports cited in and/or relied upon in preparing the Draft and Final EIRs”;
• Section 11(A)(7): “Minutes and transcripts of the discussions regarding the Syar
Project SMP No. P08-00337-SMP and/or Project components at public hearings
or scoping meetings held by the PBES Department and/or the Planning
Commission.”
• Section 11(A)(11): “All documentary and oral evidence received at public
hearings or submitted to the County during the comments periods relating to the
Final EIR and the Syar Project SMP No. P09-00337-SMP.
D.
Record of the October 21, 2015 Planning Commission hearing on the EIR
certification not available per County staff due to County's alleged software glitch. Documentary
evidence and oral testimony and presentations of the October 21, 2015 Planning Commission
proceeding not available to Appellants requiring de novo review by Board of Supervisors.
Additionally, the Planning Commissioners discussed project alternatives and the project
description was altered at that meeting to include a new alternative — “Syar Modified Project
Plus Area C” which was ultimately the approved project. Ad hoc modifications to the project
were made with no existing record of the discussion. It was clear from the questions, statements
and demeanor of several Planning Commissioners that they did not understand the project
alternatives and the ad hoc modifications thereto yet voted to approve the project. Two
Commissioners read prepared statements articulating their reasons for approving the project
although the project description had changed during the meeting.
Findings and Decision.
The Board finds and determines as follows:
Description of the “Record of Proceedings” Inadequate:
This does not pertain to the Planning Commission’s decision on the project or
compliance with CEQA. However, the County’s Appeals Ordinance complies with state law.
The County has not changed the record of the proceedings and Appellant SSE has not provided
any specific examples of how the County may have done so. The Appellant SSE only alludes to
the possibility that the County could change the record of proceedings, which is not a sufficient
ground to overturn the Planning Commission’s approval of the project. Further, the purpose of

the phrase “includes but not limited to” is to insure that any records of the proceeding that were
unintentionally not listed are still included in the record of proceedings.
Record of Proceedings does not comply with Public Resources Code 21167.6 (e)(10):
Public Resources Code Section 21167.6 applies to actions or proceedings brought in a
court of law. (See Section 21167.6(e)(11).) However, the County has provided all records
required by law and done so “at reasonable cost in light of the scope of the record.” (See Section
21167.6(f).) Any omission has been a harmless error and has not resulted in any prejudice to
Appellant SSE.
Record of Proceedings Violates Public Resources Code 21167.6(e)(4):
Please see response directly above. Regarding the transcripts and video from the Planning
Commission hearing on October 21, 2015 that are not available due to technical difficulties, the
lack of a single video and transcript for one Commission hearing does not violate applicable law.
Notwithstanding, the Board conducted the appeal hearing on a de novo basis so there has been
no prejudice to Appellant SSE.
Record of the October 21, 2015 Planning Commission hearing:
Please see response directly above. The alternative that was ultimately approved by the
Commission was derived from components of the 2012 Syar Project and the alternatives that
were analyzed in the Draft EIR. It was a smaller and less impactful project. CEQA does not
require a new public comment period under this scenario. “Decision makers should have the
flexibility to implement that portion of a project which satisfies their environmental concerns.”
(Dusek v. Redevelopment Agency (1985) 173 Cal.App.3d 1029, 1041, 219 Cal.Rptr. 346
[rejecting CEQA violation claim where defendant agency approved project narrower than one
described in EIR. Sierra Club v. City of Orange (2008) 163 Cal.App.4th 523, 533.)
CEQA does not handcuff decision-makers in the manner proposed by the Appellants. The
action approved need not be a blanket approval of the entire project initially described in the
EIR. If that were the case, the informational value of the document would be sacrificed. Decision
makers should have the flexibility to implement that portion of a project which satisfies their
environmental concerns. The Commission did not abuse its discretion by adopting a narrower
project than initially envisioned. (Dusek v. Redevelopment Agency (1985) 173 Cal.App.3d 1029,
1041.)
There is no evidence in the record whatsoever to support Appellant SSE’s assertion that
the Commissioners did not understand the effects of the project prior to taking action. On the
contrary the record reveals that the Commissioners were engaged, directed staff to consider
alternatives to the proposed project, revised the conditions of approval and mitigation measures
and asked thoughtful questions of staff, the consultants, Syar and interested persons during more
than seven hearings that were held on the project.

Citations: Napa County Planning Commission, Resolution 2015-03 adopting CEQA and
Project Findings (approved Nov. 18, 2015); Napa County, Staff Report to Board of Supervisors
on Syar Appeal Hearing, Exhibit A (Mar. 22, 2016); Napa County, Staff Presentation to Board of
Supervisors on Project (Mar. 22, 2016); Napa County, Staff Report to Board of Supervisors on
Syar Appeal Hearing (Jul. 11, 2016).
Conclusions:
For the foregoing reasons, the Board denies the eleventh ground of appeal and upholds
the Planning Commission’s decision and approval of the Syar Modified Project Plus Area C
subject to the modified conditions of approval attached as Exhibit “A”.
L.

Twelfth Ground of Appeal.
Appellant’s Position:

Appellant SSE asserts that the Record of Proceedings is incomplete in that it omits
minutes for the August 12, 2015 special meeting of the Planning Commission and the November
18, 2015 Planning Commission meetings.
Findings and Decision.
The Board finds and determines that all of the information is available to the public on
the County’s website for the project, including the minutes and oral transcripts from the August
12, 2015 and November 18, 2015 Planning Commission meetings. Further, as discussed above
in the response to the Appellant SSE’s Eleventh Ground of Appeal, Resolution No. 2015-03
includes the language “including but not limited to” in its description of the Record of
Proceedings to address this very issue.
Citations: Napa County, Staff Report to Board of Supervisors on Syar Appeal Hearing,
Exhibit A (Mar. 22, 2016); Napa County, Staff Presentation to Board of Supervisors on Project
(Mar. 22, 2016); Napa County, Staff Report to Board of Supervisors on Syar Appeal Hearing
(Jul. 11, 2016).
Conclusions:
For the foregoing reasons, the Board denies the twelfth ground of appeal and upholds the
Planning Commission’s decision and approval of the Syar Modified Project Plus Area C subject
to the modified conditions of approval attached as Exhibit “A”.
M.

Thirteenth Ground of Appeal.
Appellant’s Position:

Appellant SSE claims that the findings incorrectly state that no new significant
information has become available since the Draft EIR was published and contends that there is

new information (or information that was not adequately disclosed in the DEIR) that has been
brought to the County's attention, but has simply been ignored by the County. This information
includes:
(1)
The undisclosed significant impact from night-time noise (an increase of more
than 5 dBA over ambient conditions
(2)
The undisclosed (and unanalyzed) loss of groundwater to seepage, increased sand
washing, and larger sedimentation/evaporation ponds
(3)
The confusion over production tonnage (which could be read either as excavation
or sales volume), excavation tonnage, and sales tonnage
(4)
A complete lack of analysis of the impacts of reclamation, including the extensive
earthmoving included in the 2012 MRP (the MRP was provided to the public
AFTER the DEW was published, although it was available prior to the issuance of
the DEIR)
(5)
Updated modeling which indicates that Syar is currently in violation of California
and federal PM 10 ambient air emissions standards.
(6)
Basic groundwater use calculations associated with the requirement (and alleged
current practice) of watering unpaved areas and stockpiles twice per day which
indicate that groundwater use required is far in excess of what is available as
stated in the DEW, and that the mitigation measure/best management practice of
watering unpaved areas twice per day could not be and was not in fact
implemented, and
(7)
Other infeasible mitigation measures (including the mitigation measure designed
to avoid mining into areas below groundwater).
As indicated in the listing above, the EIR therefore suffers from a failure to
disclose significant impacts, reliance on infeasible mitigation measures, failure to
analyze potentially significant impacts, and failure to address important new
information. All of these factors individually would be enough to trigger the need
to recirculate the DEIR; the fact that ALL four factors exist means that
recirculation is unavoidable under CEQA, and the County's refusal to do so is
inexplicable.
Findings and Decision.
The Board finds and determines that CEQA Guidelines Section 15088.5 requires
recirculation of an EIR prior to certification, when significant new information is added to the
EIR after public notice is given of the availability of the draft EIR for public review but before
certification. New information added to an EIR is not “significant” unless the EIR is changed in
a way that deprives the public of a meaningful opportunity to comment upon a substantial
adverse environmental effect of the project or a feasible way to mitigate or avoid such an effect
(including a feasible project alternative) that the project’s proponents have declined to
implement. “Significant new information” requiring recirculation includes, for example, a
disclosure showing that:
(1)

A new significant environmental impact would result from the project or from a
new mitigation measure proposed to be implemented.

(2)

(3)

(4)

A substantial increase in the severity of an environmental impact would result
unless mitigation measures are adopted that reduce the impact to a level of
insignificance.
A feasible project alternative or mitigation measure considerably different from
others previously analyzed would clearly lessen the environmental impacts of the
project, but the project’s proponents decline to adopt it.
The draft EIR was so fundamentally and basically inadequate and conclusory in
nature that meaningful public review and comment were precluded.

Recirculation is not required where the new information added to the EIR merely clarifies
or amplifies or makes insignificant modifications in an adequate EIR. (CEQA Guidelines
Section 15088.5(b).) By codifying the “significant new information” language the Legislature
did not intend to promote endless rounds of revision and recirculation of EIRs. Recirculation was
intended to be an exception, rather than the general rule. “[R]ules regulating the protection of the
environment must not be subverted into an instrument for the oppression and delay of social,
economic, or recreational development and advancement.” (Citizens of Goleta Valley v. Board of
Supervisors (1990) 52 Cal.3d 553, 576.)
During environmental review and processing of the project, the County modified certain
portions of the Draft EIR and added new information in the Final EIR and Appendices. This
information amplified and clarified the information and conclusions already contained within the
Draft EIR. While the information may appear voluminous, none of it rises to the level of
triggering recirculation under CEQA Guidelines Section 15088.5.
Given the broad scope and redundant nature of the Appellant SSE’s Thirteenth Ground of
Appeal please see Parts I and II, Stop Syar Expansion Appeals for all Grounds of Appeal; and
Parts I and II, Skyline Park Citizens’ Appeals Findings and Decisions for all Grounds of Appeal.
Citations: As recognized in those grounds of appeal noted immediately above.
Conclusions:
For the foregoing reasons, the Board denies the thirteenth ground of appeal and upholds
the Planning Commission’s decision and approval of the Syar Modified Project Plus Area C
subject to the modified conditions of approval attached as Exhibit “A”.
N.

Fourteenth Ground of Appeal.
Appellant’s Position:

Appellant SSE alleges that the conditions of approval are flawed because they are based
on flawed/inadequate mitigation measures. Appellant SSE includes the following examples of
other issues with the COA and contends that due to the time allowed to file the appeal, an
exhaustive list of the flaws in the COA cannot be provided at this time.
1.

Condition of Approval (“COA”) 1(A):

There is no effective date of the beginning of the permit period from which to calculate
the 35 year period. Inconsistent definitions of “effective date” renders effective date of permit
unknown. [COA 12 — DEFINITIONS, p. 48: “Effective Date of this Permit” shall mean the
later of the date of approval or resolution of appeal and/or litigation.”; RESOLUTION,
SECTION 16, p. 70: “This Resolution shall take effect immediately upon its adoption.”]
2.
COA — SCOPE 1(A)(3): Incorrectly relies on 2012 Mining and Reclamation
Plan (“MRP”) instead of adopted 2015 MRP. 2015 MRP issued after certification of EIR and
close of public comment period. EIR and Planning Commission failed to consider 2015 MRP.
Neither the resolution approving the permit, nor the conditions of approval contain a map clearly
showing the entire area that is allowed to be mined. Absent a full legal description of the area
permitted to be mined, future legal disputes over the boundaries of the permitted mining
activities are inevitable. This lack of a clear definition of the approved quarry footprint
perpetuates the confusion contained in the CEQA and related documentation regarding the actual
property being reviewed.
3.
COA —SCOPE 1(A)(4): There is no environmental basis for approving a
maximum depth of 50 MSL for quarrying activities. Allowing mining to depths below the
anticipated groundwater table is completely incompatible with the stated intention of the County
and Syar to prevent groundwater losses from seepage/cutting into the aquifer (as proposed in
mitigation measures in the EIR).
4.
COA — SCOPE 1(A)(6): The success criteria in the 2012 MRP are too low to
provide adequate visual screening as contemplated by this condition.
5.
COA — SCOPE 1(A)(9): Adopts without evidence in the record that (1) there are
55 employees in the Quarry and sets a limit of “approximately 75 employees” which is
unenforceably vague.
6.
COA — SCOPE 1(B): requires adherence to the 2012 MRP instead of 2015 MRP
adopted by Planning Commission. 2015 MRP issued after certification of EIR and close of
public comment period. EIR and Planning Commission failed to consider 2015 MRP.
7.
COA — PROJECT SPECIFIC CONDITIONS, ITEM N: requires replacement of
oak woodlands at a ratio of 2:1, but a tree count was not included in the EIR or in the Conditions
of Approval from which the number of replacement trees can be determined.
8.
COA — PROJECT SPECIFIC CONDITIONS, ITEM 0: does not address
inadvertent removal of trees.
9.
COA — C: Whether the 2015 MRP is supposed to address this condition is
uncertain, or whether yet another revision of the MRP will be prepared. Regardless, the reliance
of the COA on the 2012 MRP when a 2015 MRP is available is inappropriate, as is the very short
duration that the public had to review the 2015 MRP prior to the approval of the permit.
Furthermore, the Planning Commission's determination at the October 21, 2015 meeting (record
allegedly lost) to close the public comment period, and instructing the public that no further

comment would be permitted, along with the short review period, prevented the public from
adequately reviewing the 2015 MRP, and short-circuited the intent of the public review process.
Findings and Decision.
The Board finds and determines as follows:
The Conditions of Approval are detailed, voluminous, enforceable, and subject to review
every five years at a noticed public hearing before the Planning Commission. (See COA No.
1(F).) This review is in addition to the Annual Compliance and Assurance Update Report
submitted to the Planning, Building and Environmental Services Department per COA NO. 2(L).
Regarding the effective date of the permit, it becomes valid upon the date of approval,
which typically is the date of Planning Commission approval (or the date of approval by the
Board if a party files a timely appeal) or upon conclusion of litigation, if any, whichever is the
latest date. (See COA No. 12.)
Regarding COA No. 1(A)(3), the project uses the 2012 MRP as a foundation for changes
to the project as a result of newly-approved conditions of approval or mitigation measures. The
2015 MRP incorporates necessary conditions and mitigations (including footprint changes and
initiation of short and mid-term reclamation); the date only serves to identify the most current
iteration of the MRP. The 2015 MRP includes a figure showing the footprint in enough detail
that it is not necessary to have a legal description of the mining footprint to determine the mining
boundaries.
Regarding COA No. 1(4), the maximum mining depth is 50 feet above mean sea level
subject to Mitigation Measure 4.8-2 which requires mining to stay 10 feet above the groundwater
elevation, Therefore, no mining below the groundwater elevation is allowed.
Regarding COA No. 1(6), the success criteria for tree and shrub planting ranges from
75% to 80%. This is generally the accepted rate for re-vegetation and will provide and maintain
adequate screening.
Regarding COA Nos. 1(A)(9), the project’s employee count is supported by evidence
provided by Syar and the Conditions of Approval are detailed, voluminous, enforceable, and
subject to review every five years at a noticed public hearing before the Planning Commission.
(See COA No. 1(F).) This review is in addition to the Annual Compliance and Assurance
Update Report submitted to the Planning, Building and Environmental Services Department per
COA NO. 2(L).
Regarding COA No. 1(B), the project utilizes the 2012 MRP to base any modifications to
the plan due to implementation or application of new conditions of approval or mitigation
measures.

Regarding COA Nos. N and O, the project replaces oak woodlands at this scale on an
acreage basis, not on an individual tree basis. Mitigation includes the appropriate acreage of
replacement oak woodland to satisfy the 2:1 replacement ratio.
Syar prepared the 2015 MRP after the Planning Commission’s action on October 21,
2015 to tentatively approve the Syar Modified Project Plus Area C. The 2015 MRP incorporates
all of the mitigation measures and conditions of approval tentatively adopted by the Commission
prior to their final action on November 18, 2015. All of the conditions, mitigation measures,
areas of disturbance, exclusion areas, mining operations, and reclamation matters had already
been extensively discussed, reviewed, considered and analyzed by the Commission and the
public over several years. The 2015 MRP merely reflected a compilation of all this information.
Citations: Syar Industries, Napa Quarry Mining & Reclamation Plan (Nov. 9, 2015);
Napa County, Staff Report to Planning Commission on Project Background (Aug. 4, 2015);
Napa County, Staff Report to Planning Commission on Syar Project (Nov. 18, 2015); Napa
County Planning Commission, Resolution 2015-03 adopting CEQA and Project Findings
(approved Nov. 18, 2015); Syar Napa Quarry No. P08-00337-SMP Conditions of Approval
(adopted Nov. 18, 2015); Napa County, Staff Report to Board of Supervisors on Syar Appeal
Hearing, Exhibit A (Mar. 22, 2016); Napa County, Staff Presentation to Board of Supervisors on
Project (Mar. 22, 2016); Syar Industries, Presentations to Board of Supervisors on Appeal of
Project (Apr. 26, 2016 and Jul. 11, 2016).
Conclusions:
For the foregoing reasons, the Board denies the fourteenth ground of appeal and upholds
the Planning Commission’s decision and approval of the Syar Modified Project Plus Area C
subject to the modified conditions of approval attached as Exhibit “A”.
O.

Fifteenth Ground of Appeal.
Appellant’s Position:
Appellant SSE alleges that the mitigation measures are inadequate, as follows:
A.

Mitigation measures are inadequate to address environmental effects of project.

B.
Mitigation Measure 4.3-2a: Reduce NOx: No increase above the baseline must be
allowed. There is no reason to allow an increase above the baseline. Syar Napa Quarry has,
irresponsibly, deferred upgrading its offroad vehicle engines. Syar has been socially negligent
and out of date in this regard for over 20 years. Both San Rafael Quarry and Bodean Mark West
Quarry showed social responsibility and voluntarily upgraded all of their offroad vehicle engines
to Tier 3 or better before applying for their new mining permit. It is long past due for the County
to require Syar Napa Quarry to bring its vehicle engines up to current standards. This measure
alone would eliminate any potential increase in the Quarry's NOx emissions. It a social obscenity
and disgrace for the County to enable Syar to continue using Tier 0 and Tier 1 engines with the

way these mitigation measures are currently written. These engines must be retired immediately.
The Tier 2 engines must be retired within one year.
C.
Air Quality (Mitigation Measure M): Mitigation measure 1 is inadequate and
unenforceable. The phrase, “... as necessary to minimize particulate (dust) emissions.”, is
subjective and meaningless in the context of effective dust control and compliance. The phrase,
“... as necessary”, is undefined. Who decides what type of dust control is necessary and when to
cover, vegetate, or water? The phrase, “... to minimize”, is not quantified. As stated, the
mitigation measure is neither proportional to the fugitive dust released from the Quarry nor in
any way enforceable.
A single business entity, Syar Napa Quarry, a major source of pollution in Napa County
(if not the largest source), is unilaterally infringing on the land use rights of thousands when
exposing a captive, settled residential population to toxic pollutants, involuntarily. Syar is not a
good neighbor. Conversely, no person in the settled residential population is infringing on the
rights of the Quarry's land use. Our settled residential population has an historical land use
precedent and public priority over the Quarry's private land use, yet County officials persist in
enabling Syar Quarry to abuse the rights of the many, unjustly and with impunity. This is both a
measure and portrayal of Syar Industries, Inc.'s lack of social conscience and the County's lack of
public responsibility and accountability.
Findings and Decision.
The Board finds and determines that the Conditions of Approval are detailed,
voluminous, enforceable, and subject to review every five years at a noticed public hearing
before the Planning Commission. (See COA No. 1(F).) This review is in addition to the Annual
Compliance and Assurance Update Report submitted to the Planning, Building and
Environmental Services Department per COA NO. 2(L). As a result, the County will enforce
Mitigation Measure 4.3-2a and COA 1(M). Further, Appellant SSE has presented no evidence
that Syar has either failed to comply with or deferred the upgrading of its fleet in violation of any
law. In fact, Syar presented evidence that it has upgraded its fleet above the minimum legal
standards.
See Parts I, Stop Syar Expansion Appeal, Findings and Decision for the Third Ground of
Appeal; Tenth Ground of Appeal; Eighteenth Ground of Appeal; and Nineteenth Ground of
Appeal.
Citation: Draft EIR Vol. 1, Section 4.3 (Aug. 2013); Final EIR, Sections 2, 4, Appendix
I (Nov. 2014); Final EIR, Appendix B, Sections 2, 5 (Jun. 2015); Final EIR, Appendix C,
Sections 1, 5 (Oct. 2015); Syar Industries, Napa Quarry Mining & Reclamation Plan (Nov. 9,
2015); Napa County Planning Commission, Resolution 2015-03 adopting CEQA and Project
Findings, Sections 5-6, 8; Syar Napa Quarry No. P08-00337-SMP Conditions of Approval
(adopted Nov. 18, 2015); Staff Report to Board of Supervisors on Syar Appeal Hearing, Exhibit
A (Mar. 22, 2016); Napa County, Staff Presentation to Board of Supervisors on Project (Mar. 22,
2016); Scott Cohen, Sespe, Presentation to Board of Supervisors on Air Quality & Dust (Mar.
22, 2016); GHD, Memorandum to Board of Supervisors on Appeal Hearing Response to

Comments, pp. 1-19 (Jul. 1, 2016); Napa County, Staff Report to Board of Supervisors on Syar
Appeal Hearing, pp. 3-5 (Jul. 11, 2016); Syar Industries, Presentations to Board of Supervisors
on Appeal of Project (Apr. 26, 2016 and Jul. 11, 2016).
Conclusions:
For the foregoing reasons, the Board denies the fifteenth ground of appeal and upholds
the Planning Commission’s decision and approval of the Syar Modified Project Plus Area C
subject to the modified conditions of approval attached as Exhibit “A”.
P.

Sixteenth Ground of Appeal.
Appellant’s Position:

Appellant SSE alleges that the project violates the spirit and intent of Measures J and P.
The heart of the meaning and intention of Measure J and P are to preserve Agricultural lands.
Whatever the ultimate intended use of the lands - housing in the prior permits, grazing in the
DEIR, and “open space” in the current resolution, the expansion of an open pit mine into
AWOS land violates the spirit of these voter-enacted measures.
Findings and Decision.
The Board finds and determines as follows:
The general plan and zoning consistency analysis in the EIR is for informational purposes
only and to disclose potential conflicts. (CEQA Guidelines Section 15125(d).) It is not binding
on the Commission or the Board which are the bodies charged by law with interpreting the
County’s land use policies and rendering the final determination on a project’s consistency or
lack thereof. (San Franciscans Upholding the Downtown Plan v. City & County of San
Francisco (2002) 102 Cal.App.4th 656, 668.) Accordingly, even if such conflicts existed, which
as discussed herein they do not, CEQA does not require evaluation of mitigation measures to
address such potential conflicts.
The General Plan policies contemplate and encourage mining and the long-term
production of aggregate resources. The Project site’s current land use and zoning designations
allow mining, and neither a general plan land use re-designation nor a rezoning of the property is
necessary to accommodate the project. Furthermore, the project site, and portions thereof, are
also mapped or classified by 1) the State Geologist as Resource Sector H, Mineral Resource
Zone MRZ-2 (a), which indicates that significant deposits are present, and 2) the County Land
Use Map as a Mineral Resource (MR) area, which is applied to known mineral resources based
on mapping prepared by the State of California. These MR designations further reinforce that
mining within the project land use and zoning designations is a contemplated and allowed use
under the existing General Plan policies.

Regarding compliance with Measure P, the Project site has “AW,” “AW:AC,” and “I”
zoning designations. These land use and zoning designations allow mining on the property with a
surface mining permit. Measure J amended the Napa County General Plan to ensure that
designated agricultural, watershed, and open space designated land could not be redesignated and
made available for more intense development without a vote of the people. Measure P was
adopted in 2008 and reaffirmed the protections provided by Measure J. Because the Project does
not require the County to change the site’s general plan land use or zoning designation, there is
no redesignation and therefore, Measure P does not apply. Furthermore, since Napa County Code
Section 18.120.010(B)(3), allows for surface mining in any zoning district, and the Quarry predates Measures J and P and the Project does not alter the maximum building intensity, change or
reduce the minimum parcel size or otherwise seek to re-designate agricultural lands, the
provisions of Measure P does not apply.
Citations: Draft EIR Vol. 1, Sections 4.0, 4.2, 4.9 (Aug. 2013); Final EIR, Sections 2, 4
(Nov. 2014); Napa County, Staff Report to Planning Commission on General Plan & Zoning
Designation (Aug. 4, 2015); Syar Industries, Napa Quarry Mining & Reclamation Plan, Section
1 (Nov. 9, 2015); Napa County Planning Commission, Resolution 2015-03 adopting CEQA and
Project Findings, Sections 5-6, 8; Staff Report to Board of Supervisors on Syar Appeal Hearing,
Exhibit A (Mar. 22, 2016); Napa County, Staff Presentation to Board of Supervisors on Project
(Mar. 22, 2016); Napa County, Staff Report to Board of Supervisors on Syar Appeal Hearing
(Jul. 11, 2016); Syar Industries, Presentations to Board of Supervisors on Appeal of Project (Apr.
26, 2016 and Jul. 11, 2016).
Conclusions:
For the foregoing reasons, the Board denies the sixteenth ground of appeal and upholds
the Planning Commission’s decision and approval of the Syar Modified Project Plus Area C
subject to the modified conditions of approval attached as Exhibit “A”.
Q.

Seventeenth Ground of Appeal.
Appellant’s Position:

Appellant SSE contends that the Pope Creek Quarry was shut down during the pendency
of the Syar Application., as follows:
A.
The Pope Creek Quarry was shut down in 2011 despite the County and Syar claim
for need for local aggregate source. The County's action improperly limited the availability of
local aggregate to Napa County.
B.
This much smaller operation was subject to COA that in some cases were much
more stringent and strictly defined than the much larger Syar quarry. For example, compare the
language in the section I of the Scope of CoA for SNQ (Page 9 of CoA): “All trash, unnecessary
or un-useable equipment, scrap, and installations of the Quarry operations shall be removed as
necessary in a timely manner, and properly disposed of to maintain a neat and orderly site.”
(Emphasis added)

Compare to Condition of Approval 56 or COA with: “The portions of the subject
property utilized by this mining operation shall be maintained in a neat and clean state at all
times. These areas shall be cleared of all solid waste and other debris at least once a month.”
(Emphasis added.)
The County ended up having to sue a much smaller mine operation for recovery of
reclamation costs. In the same time frame, a much larger and more complex site has been
permitted, with inadequate financial assurance provisions, poorly defined, inadequate and
unenforceable mitigation measures approved by the County. This does not protect the health,
safety and welfare of citizens of Napa County.
The supporting documents available to the PC for its consideration of the Pope Creek
Quarry, a much smaller mine, are more complete than documents submitted for the consideration
of Syar Quarry. For example, the Board Agenda Letter includes yearly inspection reports with
violations, yet we are assured that no violations exist for the much larger SNQ property, despite
numerous citizen complaints regarding fugitive dust, odors, and failure to properly dispose of
unused equipment and scrap. The more stringent requirements applied to the Pope Creek
Quarry as opposed to the Syar project, a letter from the then-Planning Director setting forth the
conditions of approval on the Pope Creek Quarry. The Baykeepers suit detailed findings of trash
and scrap allowed to pollute Arroyo Creek and from there the Napa River and the Bay, but the
County has found no such violations in its inspections of Syar Napa Quarry. A copy of this
lawsuit, along with other environmental lawsuits against Syar Industries, is already part of the
record of this project and is available online at the County of Napa's website. Any permit granted
Syar to continue or expand operation at the Syar Napa Quarry must be clear, unequivocal and
capable of enforcement given the history of environmental violations as well as mining in
unpermitted areas and the operation of Syar's asphalt plant without a permit.
Findings and Decision.
The Board finds and determines as follows:
The Pope Creek Quarry is a separate quarry that has nothing to do with the Napa Quarry
or the approval of the project. The two quarries are in different locations in Napa County, with
different operators, different permitting requirements, and much different operations. The
history and circumstances of the Pope Creek Quarry are much different than that of the Napa
Quarry. In particular, the Pope Creek Quarry is not subject to project and site specific
mitigations and conditions of approval. Further, the County did not sue the Pope Creek Quarry
for recovery of reclamation costs; consistent with the requirements of the Surface Mining and
Reclamation Act there was a bond in place for reclamation costs.
Pope Creek Quarry’s permit was issued in 1997 under the current procedures and
requirement of County Code Chapter 16.12, whereas ongoing operations and reclamation of the
Napa Quarry is a compilation of approvals issued prior to adoption of County Code Chapter
16.12. The project will subject the Napa Quarry to one comprehensive and modern permit with
definitive mitigation measures and conditions of approval.

Pursuant to Pubic Resources Code Section 2773.1 and County Code Section 16.12.400,
the County must maintain adequate financial assurances (FACE) for surface mining operations to
ensure reclamation occurs in accordance with MRP. The County recalculates the FACE
annually to account for total acreage of newly-disturbed lands, plus what is anticipated to be
disturbed in the next year; annual inflation; and, any lands reclaimed. (County Code Section
16.12.500 and CCR 3504.5) The County will review and approve the FACE annually. When the
County determines the FACE is adequate, it will submit the FACE to the Office of Mine
Reclamation (OMR) for approval. If OMR disagrees with the County’s determination, it will
describe the inadequacies to the County. Prior to approval of the FACE, the County must
provide written responses to OMR’s comments describing the disposition of the issues raised by
OMR. This third party oversight assures the FACE will be adequate for the Project. In addition
to the FACE requirements, County Code Section 16.12.060 provides that the owner and operator
of the mining operation (including successors-in-interest) are financially liable for reclamation of
the site.
See earlier responses regarding the adequacy of the project’s mitigation measures. The
Conditions of Approval are detailed, voluminous, enforceable, and subject to review every five
years at a noticed public hearing before the Planning Commission. (See COA No. 1(F).) This
review is in addition to the Annual Compliance and Assurance Update Report submitted to the
Planning, Building and Environmental Services Department per COA No. 2(L). The Conditions
of Approval authorizes the County to either hire a third party to prepare an Annual Compliance
and Assurance Update Report and provide third party independent review of the report in
assessing and determining compliance with the permit, conditions of approval, mitigation
measures, and the County Code.
Citations: Draft EIR Vol. 1, Sections 1.2, 3.5, 3.6 (Aug. 2013); Final EIR, Section 4
(Nov. 2014); Napa County, Staff Report to Board of Supervisors on Syar Appeal Hearing,
Exhibit A (Mar. 22, 2016); Syar Industries, Napa Quarry Mining & Reclamation Plan (Nov. 9,
2015); Syar Napa Quarry No. P08-00337-SMP Conditions of Approval (adopted Nov. 18, 2015)
[noting COAs 1(c), No. 2(L), 3(b)]; Napa County, Staff Report to Board of Supervisors on Syar
Appeal Hearing, Exhibit A (Mar. 22, 2016); Napa County, Staff Presentation to Board of
Supervisors on Project (Mar. 22, 2016); Syar Industries, Presentations to Board of Supervisors
on Appeal of Project (Apr. 26, 2016 and Jul. 11, 2016); Napa County, Staff Report to Board of
Supervisors on Syar Appeal Hearing (Jul. 11, 2016).
Conclusions:
For the foregoing reasons, the Board denies the seventeenth ground of appeal and
upholds the Planning Commission’s decision and approval of the Syar Modified Project Plus
Area C subject to the modified conditions of approval attached as Exhibit “A”.
Section 4.

Incorporation of SPCA Appeal Decision by Reference.

The Board hereby incorporates by reference all findings and decisions made in
connection with Appellant SPCA’s Appeal as set forth in Resolution No. 2016-___.

Section 5.

Conditions of Approval.

The Board modifies the Planning Commission’s conditions of approval as set forth in
Exhibit “A” attached and incorporated here by reference.
Section 6.

Substantial Evidence.

Substantial evidence supporting each and every finding made herein is contained in the
record of proceedings. All of the files and records that comprise the administrative record for the
Syar Modified Project Plus Area C are incorporated herein by reference.
Section 7.

Summary of Decision.

Based on the foregoing facts, findings, and determinations, the Board of Supervisors:
A.
Adopts the findings of facts and rationales as set forth in this Resolution;
B.
Denies the first through twenty-one grounds of appeal to SSE’s November 18,
2015, Appeal as set forth in Section 3, Part I above;
C.
Denies the first through seventeenth grounds of appeal to SPCA’s December 16,
2015, Appeal as set forth in Section 3, Part II above;
D.
Upholds the Planning Commission’s approval of the Syar Modified Project Plus
Area C;
E.
Approves Surface Mining Permit No. P08-00337-SMP and the Mining and
Reclamation Plan prepared by Yolano Engineers, Incorporated dated September 29, 2016,
subject to the attached modified Conditions of Approval attached as Exhibit “A” and
incorporated here by reference;
F.
Modifies the Conditions of Approval adopted by the Planning Commission and
finds that the Modified Conditions of Approval attached as Exhibit “A” are both necessary and
well justified; and
G.
Adopts the Modified Conditions of Approval attached as Exhibit “A.”
Section 8.

Effective Date.

This resolution shall take effect in accordance with the provisions of Napa County Code
Section 2.88.090.
Section 9.

Judicial Challenge.

Unless a shorter period applies, any judicial challenge to this decision is governed by
//
//
//

California Code of Civil Procedure Section 1094.6.
THE FOREGOING RESOLUTION WAS DULY AND REGULARLY ADOPTED
by the Napa County Board of Supervisors, State of California, at a regular meeting of said Board
held on the ____ day of ________, 2016, by the following vote:
AYES:

SUPERVISORS

___________________________________

NOES:

SUPERVISORS

___________________________________

ABSENT:

SUPERVISORS

___________________________________

ABSTAIN:

SUPERVISORS

___________________________________

NAPA COUNTY, a political subdivision of
the State of California

__________________________________
ALFREDO PEDROZA, Chairman of the
Board of Supervisors

APPROVED AS TO FORM
Office of County Counsel
By: Laura J. Anderson
Deputy County Counsel

APPROVED BY THE NAPA
COUNTY
BOARD OF SUPERVISORS
Date:
Processed By:

Date: October 10, 2016
Deputy Clerk of the Board

Attachment:
Exhibit “A” - Modified Conditions of Approval
BOS/Appeals-PC/STOP SYAR FF 10.18.16 - Final.doc

ATTEST: GLADYS I. COIL
Clerk of the Board of Supervisors

By:
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Draft Environmental Impact Report
Figures 3-4 (Project Activities/Areas) and
Figure 3-5 (Limits of Vertical Excavation)
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Syar Napa Quarry Expansion
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Syar Napa Quarry
Aggregate Processing, Sales, and Office Facilities
The proposed project includes the continued operation of the existing Syar Napa Quarry facilities
listed below. These facilities are all located in the western portion of the quarry property within the
main processing area, west of SR 221. No area expansion and no increased capacity demands are
proposed for the following facilities:
 Main Quarry Office - quarry operation offices
and restrooms.

 Scale house - located at the entrance of the
quarry, used to weigh loaded and unloaded onroad highway trucks.

 Material and equipment storage yards located primarily in the western portion of the
quarry near the main processing area.

 Aggregate and aggregate products testing
laboratory - testing is done on aggregate and
aggregate products to ensure compliance with
required specifications.

 Maintenance and service buildings – area
used for the purpose of storing and
maintenance equipment and materials used
in
maintenance
activities.
Minor
maintenance of vehicles and equipment are
completed on the quarry property in
designated areas. Large scale maintenance
is completed at the maintenance shop
located on the west side of SR 221.

 Stockpiles of overburden and topsoil – existing
overburden and topsoil piles are located in
multiple areas of the quarry. These stockpiles
are stored for use as engineered fill or used in
interim and final reclamation activities.

The proposed project includes the continued operation of the existing Syar Napa Quarry facilities
listed below. No area expansion is proposed; however, increased throughput (i.e. an increase in
production inputs and end-product yield) is expected in association with the project for the following
facilities:
 Primary aggregate processing plant –
located in the western portion of the quarry
property. This is the main aggregate
processing area for basalt and rhyolite rock.

 Two asphaltic concrete plants - located in the
western portion of the quarry property within the
main processing area. These facilities consist
of the equipment used to manufacture asphaltic
concrete (AC) and other asphalt products.

 Sand plant - used primarily to wash sand.
Secondarily this plant is used to sort an
uneconomical aggregate material into
aggregate products that can be crushed or
sold.

 Aggregate Base (AB)/recycling plant - located
in the central portion of the quarry property.
This area is used to store and process recycled
concrete and asphalt. This area is also the
main processing plant for rhyolite rock
products.

 Haul Roads - are located throughout the  Barge landing area located adjacent to the
quarry property. The haul roads are used
Napa River - located adjacent to the Napa
primarily by on-highway trucks and offRiver on the west side of SR 221. This area is
highway trucks to transport aggregate
connected to the main quarry property by a
materials from active mining sites to the
paved haul road. This area is used to barge in
appropriate processing areas.
sand from the San Francisco Bay or to barge
out rock products.
 Railroad spur - located on the west side of
SR 221. This area is used to rail in products
used in the manufacturing of saleable
products and to rail out aggregate products.
The proposed project includes the continued operation and an expected increase in throughput of
the existing Syar Napa Quarry facilities listed below. Relocation and/or an increase in footprint area
are also expected in association with the following facilities as a result of the project:
 Process water ponds - are located in the
northwest corner of the quarry property.
These ponds capture the water and fine
sediment from the sand plant.
 Sediment control ponds - located throughout
the quarry property. These ponds are used
to capture surface water allowing the fine
sediment from mining activities to settle out
prior to the surface water either being
released from the site from controlled
location or to be absorbed into the
groundwater.
 Haul Roads - used to haul material in both
highway and off-road vehicles, and are used
as the primary access routes throughout the
quarry.

 Drainage swales - located throughout the
quarry property. The drainage swales are used
to convey surface water to the appropriate
location.
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Syar Industries, Inc. Blasting Procedures
Syar Industries (Syar) maintains all necessary Federal, State and local permits and
licenses to receive, use and store explosives. It should be noted that the information
outlined in this blasting procedure plan is not all inclusive but an outline of the required
elements to blasting at a mine property. Syar adheres to all applicable laws and
regulations outlined in the Department of Justice, Bureau of Alcohol, Tobacco and
Firearms (ATF), Federal Explosives Law and Regulations, dated 2007. In addition to
the Division of Occupational Safety and Health (DOSH), California Code of Regulations,
Title 8, Section 5293 – Misfires, Subchapter 7, General Industry Safety Orders, Group
18, Explosives and Pyrotechnics, Article 116, Handling and Use of Explosives –
Blasting Operations. All blasters at Syar’s facilities have been trained by the United
States Department of Labor, Mine Safety and Health Administration (MSHA) Blasting
Training Program.
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Storage of Explosive Materials

1.1

Types of Surface Magazines

The storage of explosives on a mine site requires the use of a building or structure,
other than an explosives manufacturing building. This building or structure is described
as a magazine. The MSHA only allows Type 1 or Type 2 magazines on mine
properties. Syar Industries, Inc. (Syar) utilizes Type 1 magazines on all quarry
properties where blasting occurs. A Type 1 magazine is a permanent structure: a
building, an igloo or “Army-type structure”, a tunnel, or a dugout. It is to be bulletresistant, fire-resistant, weather-resistant, theft-resistant, and ventilated.

1.2

Placement

Outdoor magazines must comply with the minimum distances specified from inhabited
buildings, railways, and highway, and, in addition, they should be separated from each
other if two or more are located on one property. The magazine(s) shall be separated
from the distances specified in the American Table of Distances (ATF, 2007).

1.3

Housekeeping

Magazines are to be kept clean, dry and free from grit, paper, empty packages and
containers, and rubbish. Floors are to be regularly swept. Brooms and other utensils
used in the cleaning and maintenance of magazines must have a no spark-producing
metal parts, and may be kept in magazines. The area surrounding the magazines is to
be kept clear of rubbish, brush, dry grass, or trees (except live trees more than 10 feet
tall), for no less than 25 feet in all directions. Volatile materials are to be dept a distance
of no less than 50 feet from outdoor magazines. Living foliage which is used to stabilize
the earthen covering of a magazine need not be removed.

1.4

Smoking and Open Flames

Smoking, matches, open flames, and spark producing devices are not permitted in any
magazine. These items are also not permitted within 50 feet of any outdoor magazine
or within any room containing and indoor magazine.
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Recordkeeping

2.1

Explosive Materials

Records of all explosives must be maintained. Tally sheets must show date and name
of person making each transaction. In case of theft or loss of any explosive materials
from stock shall, within 24 hours of discovery, report the theft or loss by telephoning 1800-800-3855 and on ATF Form 5400.5 (formerly Form 4712) in accordance with the
instruction on the form. The theft or loss shall also be reported to the appropriate local
authorities.

2.2

Blasters Log

For every blast a complete log shall be created by the quarry manager or person in
charge. The blaster’s log shall include the following:
•
•
•
•
•
•
•
•
•
•
•
•

Date and time blast occurred;
Quarry name;
Enter specific location of face (if applicable);
Weather conditions, including wind speed and direction;
Blaster’s name;
Number and depth of holes;
Spacing of holes and burden;
Enter amount of detonators, boosters, detonating cord and delays;
Sketch drill pattern;
Number of pounds per hole;
Enter time of detonation
Note any misfires.

3

Blasting

3.1

Loading Explosive Materials--General

Loading shall not commence until all drilling is completed and drill holes are cleaned or
blown out, unless this procedure is impracticable under conditions encountered. When
conditions justify simultaneous loading and drilling in the same area, such operations
shall be separated as widely as practicable and in no case shall a drilling operation be
closer than 50 feet to a hole being loaded. All drill holes shall be sufficiently large to
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freely admit the insertion of the explosive materials. At least 5 foot candles illumination
shall be provided to safely perform loading operations. Only approved lights shall be
used within 50 feet of the loading area.

3.2

Shot Guarding

After the shot is loaded and ready to be fired, a complete check of the area must be
made to determine that no one remains in any area that could prove hazardous.
No vehicle traffic shall be permitted over loaded holes.
Loading operations shall be carried on with the smallest practical number of persons
and explosive materials loading equipment present and no one but the loading crew,
inspection personnel, and authorized supervisory personnel shall be allowed within 50
feet of the loading area.
All blasting operations will be conducted using initiation systems which cannot be
affected by stray current or radio frequency energy.

3.3

Lightning and Electrical Storms

Include provisions for a detection system capable of warning the loading crew when a
storm is 100 miles away. When a storm is detected 50 miles from the loading
operation, the storm's movement is to be monitored. When a storm is detected at 25
miles from the loading operation, loading operations will be discontinued and all persons
in the blast area withdrawn to a safe location.

3.4

Work Practices

Though not all inclusive, work practices consist of the following:
•
•
•
•
•
•
•

•
•

K-rails, barriers, traffic control systems and/or natural terrain shall be used to
prevent entry by vehicular traffic into the loading site.
The amount of explosive materials delivered into a loading area shall not exceed
the amount estimated by the licensed blaster as necessary for the blasting.
No holes shall be loaded except those to be fired in the next round of blasting.
The detonator, if used, shall be properly encased in explosives when inserted
into the drill hole.
Tamping shall be by pressured or light blows only, and never by excessive
ramming. The primer shall not be tamped.
All blast holes in open work shall be stemmed to a point that will sufficiently
confine the charge.
Stacks of explosive materials shall be spaced and distributed in the loading area
to prevent propagation of an explosion between any two piles or loaded holes in
the event of a premature explosion in any portion of the blast area.
No explosive materials shall be left unattended at the blast site.
Loaded holes shall not be left unattended.
3

•
•
•
•
•
•
•

3.5

Explosive materials shall be kept separated from detonators until charging is
started.
Capped primers shall be made up at the time of charging and as close to the
blasting site as conditions allow.
Only wooden or other non-sparking implements shall be used to punch holes in
an explosive cartridge.
Areas in which charged holes are awaiting firing shall be guarded or barricaded
and posted or flagged against unauthorized entry.
The double-trunk line or loop system shall be used in detonating-cord blasting.
Trunk lines, in multiple-row blasts, shall make 1 or more complete loops, with
crossties between loops at intervals of not over 200 feet.
No one but the ATF approved attendant(s), the loading/detonation crew,
inspection personnel, and authorized supervisory personnel shall be allowed
within 50 feet of the loaded holes.

Firing of Explosives

The Blaster’s Priorities:
•
•
•

The safety of the blaster, blasting crew, and surrounding personnel.
The prevention of damage to surrounding property.
The accomplishment of the blasting tasks in an efficient manner.

Procedures:
The licensed blaster-in-charge shall fix the time of blasting.
Blasts are not to be fired without a warning signal/procedure. The signals, which may
be given by a siren, air horn, whistle or other device, shall be loud enough to be heard
clearly in areas that could possibly be affected by the blast or fly rock from the blast. In
addition, blasts are not to be fired until the licensed blaster-in-charge verifies the
following:
•
•
•

All surplus explosive materials are in a safe place;
All security personnel at the blast area are in the proper location; and
All personnel are either outside of the blast area or under sufficient cover.

Precautions, such as the following, shall be taken to prevent unauthorized entry into the
blast area: warning signs, barricades, or flaggers when necessary.
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Warning signals shall be given by the use of a compressed air whistle, a horn, lights or
equivalent means, such as flaggers or voice warning and shall be clearly audible at the
most distant point in the blast area. Where other than flagger or other visible method or
voice warning is used, the following signals are recommended:
•

Warning Signal – 5 minutes prior to the blast, a 1 minute series of
long audible signals;

•

Blasting Signal – 1 minute prior to the blast a series of short
audible signals;

•

All-Clear Signal – Following inspection of the blast area a
prolonged audible signal.

The type of warning signal or method shall be posted at one or more conspicuous
locations and all employees shall be made familiar with the signals and instructed
accordingly.
The “ALL CLEAR” signal shall not be given until the licensed blaster has made a
thorough, visual inspection of the blast area for misfires. In the event of a misfire, the
requirements of outlined in Section 4 (see below) shall be complied with before the “ALL
CLEAR” signal is given.
Warning signs, indicating a blast area, shall be maintained at all approaches to the blast
area. The warning sign lettering shall not be less than 4 inches in height on a
contrasting background.
Whenever blasting is being conducted in the area immediately adjacent to gas
pipelines, flammable liquid gas pipelines, electric, water, fire alarm, telephone,
telegraph, and steam utilities, the licensed blaster shall notify the appropriate
representatives of such pipelines or utilities at least 24 hours in advance of blasting.
The notification shall specify the location and intended time of such blasting. Verbal
notice shall be confirmed with written notice before the blast. In an emergency this time
limit may be waived.
Employees shall be prohibited from entering the blast area after blasting until any toxic
vapor/fumes, dust and gases have been reduced to safe limits.
After blasting, the blasting crew shall wait at least 5 minutes before returning to the point
of blasting.
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4

Misfires

After each shot the blast area shall be examined for misfires. If any are found, or
suspected to exist, they shall be reported to the mine manager or person in charge.
Steps shall be taken to eliminate all undetonated explosive materials. In the case of a
detonator misfire, the shot area shall be made safe under competent supervision by one
of the following means after a 30 minute wait following electric or non-electric shock
tube blasting, or a 60 minute wait following fuse cap blasting:
•
•
•

Where practical a new primer shall be inserted into the hole and the hold
reblasted; or
Where the hole cannot be reblasted, the stemming and explosive shall be
washed out with water; or
Where blasting agents are used, try to remove the detonator and cap sensitive
explosive materials.

Where reblasting, washing, or removing explosive materials is unsafe or impracticable
in a geophysical operation, DOSH and surface owners shall be notified within 24 hours.
The notice shall include the location, depth, and the amount of the undetonated
explosive material. Following the concurrence by DOSH that retrieval of the explosive
material in a misfire is impractical or unsafe, a substantial concrete cap capable of
containing the explosion shall be placed above the explosive material at least 3 feet
below the ground surface, or other permanent protection shall be installed.
If explosive materials are suspected of burning in a hole, all persons in the endangered
area shall move to a safe location and no one shall return to the hole until the danger
has passed, but in no case within 1 hour.
No other work shall be performed in the danger area except that is necessary to remove
the hazard of the misfire. No other employees except the licensed blaster and the
necessary crew shall be in the danger area when a misfire hazard is being removed.
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